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MALTA

22nd January, 2004
Dear Sir,

The Malta Cross Group is pleased to take this opportunity to forward its ‘Submission’ to the Senate’s Legal and Constitutional Reference Committee, regarding the Parliamentary Inquiry into Australian Expatriates.

Prior and subsequent to the enactment of the Australian Citizenship Amendment Bill 2001, The Malta Cross Group, has lobbied the Australian Parliament for and on behalf of those Australian/Maltese who, having been compelled to renounce their Australian Citizenship under Maltese law at the time, still feel  disenfranchised by losing their Australian birth-right. This state of affairs equally affects those Maltese who, having obtained Australian citizenship by descent were also compelled due to the same circumstances to renounce their Australian citizenship.  

PARLIAMENTARY INQUIRY INTO AUSTRALIAN EXPATRIATES

THE NEEDS AND CONCERNS OF OVERSEAS AUSTRALIANS.

SUBMISSION

DISENFRANCHISED AUSTRALIAN CITIZENS

 The Australian Citizenship Legislation Amendment Bill 2001 was passed in the Australian Federal Parliament in 2002.

 The main amendment to the Bill, the repeal of Section 17 of the Act, now allows Australian citizens to hold dual citizenship. This is a positive and welcome change as previously, Australians living abroad who ‘acquired’ foreign citizenship, automatically lost their Australian citizenship.
 This new Law is not retroactive therefore; those Australians who lost their Australian Citizenship in the past, through ‘acquiring’ another citizenship, must still continue to apply for resumption of Australian citizenship under Section 23AA of the Australian Citizenship Act 1948, provided they prove compelling reasons for having taken out a foreign citizenship.

 91% of Australian-born citizens who ‘acquired’  foreign citizenship have been successful in resuming their Australian Citizenship under Section 23AA, yet not one Maltese (who renounced), having applied under the same Section, has ever been accepted to resume their Australian birth-right, despite having the same compelling reasons required under this Section. 

The reason given by the Australian Authorities is that those Maltese had not  ‘acquired’  foreign citizenship when they renounced,  they had merely ‘retained’ their automatic right to Maltese citizenship. Therefore by undertaking this formal act of renunciation, they divested themselves totally of their Australian birth-right. So here you have the anomalous situation whereby the rights of Australian-born citizens are split into two categories, one group whose application to resume is accepted and the other group whose application is rejected. It is indeed even more anomalous when you think that those Australian-born Citizens, undoubtedly of a more mature age, who freely chose to ‘acquire’ the citizenship of another country can apply to resume their birth-right under Section 23AA but those Maltese who had no choice, cannot!   No amendment to the new Australian Citizenship Bill was made to address this anomalous situation, therefore grave discrimination between Australian-born citizens exist. 
Those children, born in Australia to Maltese migrants who returned to Malta with their parents, were compelled under Maltese law at the time, to renounce Australian citizenship in their 18th year if they wished to continue to ‘retain’  their rights as a Maltese citizen. Their parents on the other hand were able to ‘retain’ both Australian and Maltese citizenship. ( Malta allowed only those migrant returnees i.e. parents, to keep their Australian citizenship whilst retaining their Maltese citizenship. Under Australian Law these parents were able to keep both as Malta was considered their birth-right.) 

The new amendment to the Australian Citizenship Bill now allows only young persons up to the age of 25 years, who had renounced their Australian Citizenship in order to ‘retain’ another citizenship, to be eligible to apply to resume their Australian citizenship
however, not before consenting to return to Australia to live within the following three years. 
Consequently, with this imposed age limitation, those who are 25 years and over are not eligible to apply.  In Malta, the majority of those who had renounced are in fact now over 25 years of age.   

The age limitation amendment again is subject to grave discrimination, in that it segregates and marginalizes the rights of Australian-born citizens.  From within a single family you now find siblings who are both under and over the imposed age limit. This means that some are eligible to return to Australia while others are not. This discriminatory amendment gives rise to family isolation, discord and splits family unity. 
A typical case scenario within a single family unit, is that you now have siblings who are under the age of 25years and can apply to resume their Australian citizenship, siblings who are now 25 years and over who cannot and within that same family sibling/s who, albeit not born in Australia and having not renounced, still hold Australian citizenship by descent.   In other case scenarios you will find an Australian parent who,   married to a Maltese living in Malta, having lost his/her Australian citizenship through ‘acquiring’ Maltese citizenship before the Australian law was changed, can apply to resume under Section 23AA, but their children who obtained Australian citizenship by descent, had to renounce and now over 25 years of age, cannot!  The majority of these Maltese have between 10 to 30 immediate members of their family still living in Australia, such as Aunts, Uncles, numerous Cousins and even brothers and sisters. In several cases a mother or father.
 Statistics from the Department of Immigration in Malta reveal that 1,994 Maltese had  renounced their Australian citizenship. DIMIA had also confirmed, before amendments to the Bill were enacted, that Malta had the largest percentage of renunciations. 

However, in the case of Maltese Australians who were required at the age of 18 to decide whether to renounce their Australian citizenship and who did so and are now 25 years of age, the age requirement does not help them to regain their citizenship.  This is explained below.

In order for this to be understood in context, the circumstances in Malta are explained below:

· In 1964, on Malta's independence, laws were introduced by the Maltese Government (Department of Citizenship & Expatriate Affairs) that in effect required a person, when they reached the age of 18 years, to choose whether to retain or renounce their foreign citizenship.  The specific act of renunciation was required to take place  before they reached their 19th birthday.

· Under the circumstance, letters were sent from the Maltese Government to all young Maltese Australians residing in Malta, that stated, inter alias:

"That in order to retain your citizenship of Malta you are required, in accordance with Section 27(1) of the Constitution, to renounce any other citizenship held by you before you attain nineteen years of age.  If you fail to do so, you will automatically cease to be a citizen of Malta on your nineteenth birthday".

· Many young people felt compelled to opt to retain their Maltese citizenship and thus renounced their Australian citizenship.  If you are wondering why all these young people felt that they had no choice, set out below are just some of the compelling reasons.  Please note that this is not an exhaustive list:

· Furthering their studies at University.  Tertiary education in Malta is free for Maltese citizens.  Maltese students/citizens also receive a stipend from the Government (this is similar to Austudy, however, as yet, it is not means tested).  If a person remained an Australian citizen, they would be required to pay for their tuition and would not receive a stipend.  For many this was economically unviable - they and their families could not then afford tertiary education and thus would have been unable to realise vocational aspirations unless they became Maltese citizens.

· Employment.  Many jobs require Maltese citizenship as a pre-requisite for application and consideration.  For example, the Public Service, banks, the armed forces and the legal profession.  Foreign passport holders are ineligible to apply.  For other types of employment in Malta, you must obtain a Work License from the Department of Citizenship and Expatriate Affairs at an annual cost.  The employer is for the most part required to justify his employment of the foreign passport holder and complete documentation in relation to the Work License.  It may be the case in certain circumstances that Employers do not want to be bothered with such issues.  Self-employment also posed difficulties if you were not a Maltese citizen.  Accordingly, not holding Maltese citizenship placed you at a distinct disadvantage in the job market and again, economically it placed strain on your ability to find viable and rewarding employment.  On this basis, remaining an Australian citizen meant significant difficulty or inability to obtain employment together with a requirement to apply regularly for work permits.
· Purchase of Property.  A foreign passport holder is required to obtain a permit from the Maltese government at a cost of Lm100 in order to purchase property and must purchase properties above a minimum threshold, this being Lm30, 000 for flats and maisonettes and Lm50, 000 for houses.  Of course, many properties for sale fall under these minimum purchase prices; however, such dwellings are unavailable to foreign passport holders.  A foreign passport holder can only purchase and own one property at a time, i.e. He or she cannot buy a summer house or rental property.  A foreign passport holder is ineligible to take advantage of cheaper house and land packages that are made available to Maltese citizens by the Government and other schemes for first-home buyers.  A foreign passport holder is also ineligible to apply to the Department of Housing for subsidised rental or purchases.  Clearly, remaining an Australian citizen would have affected their eligibility to purchase and retain property.  

· Banking system.  
· A foreign passport holder is only entitled to open an "external" account which requires the identification of the source of all funds being deposited, e.g. wages, and this can, therefore, present problems with simple transactions such as direct debits or cash deposits.  

· A foreign passport holder, who wishes to apply for a credit card, must provide double the limit they are seeking to be "locked up" with the Bank in order to obtain credit.  For example, obtaining a credit card with a limit of Lm500.00 means that the Bank will require Lm1000.00 to be kept as security by them to enable the credit card to be operated.

· In relation to bank loans for foreign passport holders, a housing loan is only granted on 70% of the purchase price/value of the property, whereas for a Maltese citizen, banks will lend up to 90%.  The term of loan for a foreign passport holder is 20 years, but for a Maltese citizen it is 30 years.  The interest rate for a foreign passport holder is 2% above the base rate for a Maltese citizen.  Further any loan packages (i.e. fixed/variable packages) etc advertised are not available to foreign passport holders, they simply pay 2% above the current prevailing base rate.  Of course the additional costs of loan application fee, stamp duty, architect & legal fees are not included.  As can be seen, housing loan requirements coupled with purchasing a property, could easily lead to a foreign passport holder being ineligible to access loans from financial institutions, particularly, as living and working in Malta, foreign passport holders may not be paid any greater salary because they are foreign.  In relation to personal loans, similar eligibility criteria differences exist on the basis of citizenship.

· Social Security Benefits.  Apart from conditions contained in reciprocal agreements between Australia and Malta, a person needs to be a Maltese citizen or married to a Maltese citizen in order to be eligible to obtain the common forms of social security benefits (e.g. children's allowance, unemployment benefits etc).  Therefore remaining an Australian citizen led to a denial of, or significant restrictions on access to social security benefits.

· The other significant problem that many Maltese Australians cite is the fact, that they were not fully informed by both Governments about all their options and that they did not understand the full implications of their acts of renunciation.  For example:

The possibility of Freedom of Movement in Malta up to the age of 21 years,
Loss of Australian citizenship as opposed to renunciation which would have enabled resumption in most cases

The fact that once you renounced you could not undo it.

· Many recount stories of being shouted at/bullied and being in a situation of duress and fear and having nowhere to turn for balanced information. Many could not seek their parent's advice, as they were just as surprised and uninformed about the situation.  Particular importance was also attributed to periods leading up to elections as only Maltese citizens are entitled to vote in elections.  Malta is a highly politicised country and, although it is not compulsory to vote, it is a highly regarded right.  Ironically, many of the parents of these children can enjoy dual citizenship, yet their children who originally had Australian citizenship by virtue of their birth, or by descent have lost it.

You may then wonder why so many Australian children faced such a decision regarding the renunciation of their citizenship.  Historically, many of these children's parents or grandparents migrated to Australia after World War II during a time when Malta had difficulty supporting its population and Australia needed people.  It was a mutually beneficial two way transaction.  However, many of these migrants, after settling for a while and marrying in Australia, decided for a variety of reasons to return to Malta with their young families. Many of these children were born, educated and raised in Australia and viewed Australia as their home, but were brought back to their parents' homeland.  Then, upon reaching the age of 18, they were required to make a decision that vitally affected their future, and which often led to renunciation of their Australian citizenship.  

Currently, for people in this situation to regain their Australian citizenship their only real option is to apply to migrate to Australia.  If they are successful in their application and after satisfying the residency requirements once in Australia, they can apply for Australian citizenship.  The fact that they may have been born, raised and educated in Australia is irrelevant because of their renunciation.

The amendment of the Australian Citizenship Act appears to resolve this situation.  However, the age limit is set at 25 years and the majority of those Maltese Australians who renounced their Australian citizenship are now aged over 25 years, as they were born in the mid 1960's to mid-1970's.  Therefore, although the law has changed in Australia, it did not recognise the fact that people sometimes have no choice in their decision; there are many who are now ineligible to benefit from the new provisions.
Malta enacted laws in February 2000, which introduced the concept of dual  nationality  thus removing the requirement of renunciation of foreign citizenship at the age of 18 years.  Accordingly, in the lead up to February 2000 the number of renunciations eased significantly and, as four years have now elapsed, the number of people who might be eligible to benefit from the amendments to the Australian Citizenship law grows less and less.

Despite questions, being raised   by various  Members of Parliament,  including the Hon. Laurie Ferguson, M.P. Shadow Minister for Citizenship and Multicultural Affairs, Alan Cadman M.P. and Mr. Christian Zahra M.P., during the Citizenship Bill  debate in the Australian Parliament and  recommendations made by Sir Ninian Stephens in his  Citizenship Council Report 1999  to  the Australian Government ,  the plight of the Maltese  failed to be addressed when the Bill was finally enacted.

In 2002 The Malta Cross had collated a hefty Petition/Questionnaire, signed by those Maltese concerned, which was sent to and acknowledged by, both the Hon. Minister of Citizenship and Multicultural Affairs Mr. Gary Hardgraves and the Hon. Shadow Minister Mr. Laurie Ferguson. 

I would also like to point out that those Maltese who had renounced their British Citizenship were able under British law to regain their British citizenship within months of applying to the British High Commission in Malta i.e. as long as it took for the documents to be processed. 

In view of the above submission the Malta Cross Group  proposes the following :
(a) That the new imposed age limitation of the  Australian Citizenship  Amendment Bill, 2002  be extended to allow those Maltese who are now 25 year and over the right to apply to resume their Australian Citizenship, which they formerly held  either  by birth or  by descent  prior to renunciation,
 (b) that the legislation divide that presently exist under  application to resume Australian citizenship, be repealed to permit all Australian born citizens the right to apply for resumption under Section 23AA of the Citizenship Act whether  they renounced in order to ‘retain’ the citizenship of their country  or  lost Australian citizenship by having ‘acquired’  the citizenship of another country,
(c) that the elimination of the present obligatory  constraint, placed on those  eligible to resume, to have to commit to  residency in Australia within three years from date of application, be revoked. 
As the Malta based Lobbyist/Founder of The Malta Cross Group, working for and on behalf of the Maltese impasse, I take this opportunity to appeal to the Senate’s Legal and Constitutional References Committee to kindly give this matter its utmost deliberation so that this irregular and discriminatory state of affairs, that presently exists, can finally be brought to a rightful and just conclusion.

With kind regards,

Yours Faithfully,

Kate Bonello Sullivan

Lobbyist/Coordinator/Founder – The Malta Cross Group

