February 23, 2004


Dhahran
Kingdom of Saudi Arabia


The Secretariat
Senate Legal and Constitutional Committee
Room S1.61, Parliament House
Canberra ACT 2600
AUSTRALIA

RE: Inquiry into Australian Expatriates

Dear Sir

I write in response to the invitation by the Senate Legal and Constitutional References Committee to provide input to the inquiry into Australians living overseas.

I am an engineer who works and lives in the Middle East.  I live in that country in excess of 300 days per year, whilst maintaining my family in Australia, because of security concerns and educational needs.  I work outside of Australia due to the specialist nature of my job (there is a decreasing number of engineering positions in my field available within Australia, at my level of expertise) having successfully won a project in the M.E. 
I repatriate all of my income to Australia, less the small amount I keep to maintain myself in the M.E., and to purchase air tickets home each quarter. 

I would like to move to the crux of my comments, addressing only one matter, which I believe would fall under (d) of the Terms of Reference of the inquiry.  
The matter I address is the handling of Australian expatriates who maintain Australian residency, but who work in countries that do not have personal income tax.  
At present, this is supposedly covered by the operation of section 23AF of the Income Tax Assessment Act 1936.  However, the operation of this legislation is fraught, with significant problems faced by individuals who seek to use it.  In fact, the legislation operates to assist companies in getting contracts, but does not help individual consultants/contractors.
As a resident for tax purposes, and working in a tax-free country on major resource projects, I look to the operation of S.23AF to ensure that I am not disadvantaged compared to other countries contractors and consultants when going for contracts.
The stated intent of the legislation is “to ensure that Australian consultants and contractors are not disadvantaged compared to other countries' firms by allowing them to operate under tax free conditions.  This is achieved by granting ‘approved project’ status to assist the winning of contracts.”
In my mind, there is a significant issue in the drafting of the current legislation. The legislation states that “Tax concessions (under section 23AF of the Income Tax Assessment Act 1936) are available for employees of Australian companies working overseas on 'approved projects'”.   However, this is in conflict with the intent of the legislation, where the terms ‘consultants and contractors’ are used.  Such sloppy drafting has led to various interpretations.
Evidence that the remuneration will be derived through employment by, or a contract with an ‘eligible contractor’ is required.  However, an ‘eligible contractor’ can include foreign governments and their authorities.  It would seem that a self-employed consultant could be considered to meet the intent of the legislation if employed by an authority of a foreign government.  This does not sit well with the requirement that a person be “employees of Australian companies working overseas on 'approved projects'.”
Narrow interpretation of the legislation by AusTrade means that it is difficult (even having gained a project overseas) to be granted ‘approved project’ status if you are not an incorporated body, but are a single consultant in a professional capacity. A particular problem is the requirement to apply, and possibly get approval from, AusTrade prior to signing a contract and/or accepting a project.
At issue is the competitive ability of consultants/contractors to successfully get work in foreign countries that do not tax individuals.  Although tax is not the only issue, it is something that is important when making the decision to leave a family behind and work on a single basis in hostile countries.  It appears that by maintaining a relationship with Australia there is a penalty payable.  In a world of mobile jobs, and growing international free trade, it seems to be counter-productive to seek to penalise those of us who choose to maintain families within Australia whilst working overseas.
The easiest solution would be to break all ties with Australia by moving entire families out of the country.  This would mean that Australia forfeits any revenue or potential good-will.  In my case this appears to be the only viable solution, but one which I personally are not keen to pursue, and wholly counter-productive.  Why does Australia seek to punish people for working offshore and repatriating all income back to Australia?
It is important to recognize that these strictures are not placed on other nationals.  Those from the UK have only to remain out of their country for 183 days in a year.  They also have residence and domiciliary tests, but the main test is being out of the country for a set period.  Given I compete for projects with UK citizens, should I be required to pay Australian tax then I need to earn significantly more than my UK competitors.  Thus, I become non-competitive as my required remuneration is too high for potential employers (to maintain my net), relative to the competition.  US citizens have similar advantages versus Australian expatriates under these conditions.  Although they must pay US tax wherever they are, they have a significant tax-free threshold (USD 80 000).  This means that only a small part of their potential income is taxed.

Australia needs to recognise that its citizens are world-players.  We are ambassadors in all countries in which we live and work.
The bottom line is that I suggest that the government look to a bigger picture.  The ATO and Trade needs to review and alter the operation of S.23AF.  Perhaps a new piece of legislation is required to cover the situation faced by people who work on “rotation”, and maintain families in Australia.  The current tax laws appear to want to keep a ‘slice of the pie’, albeit a small ‘pie’.  It is a very near-sighted and narrow view.  

In my situation, as I repatriate all my earnings, I am increasing the flow of foreign capital into the country, and helping Australia’s foreign exchange.  My family and I purchase all goods and services in Australia, providing additional jobs.  We keep paying all applicable local, state and federal taxes (such as GST) and charges.  In my view, we are making the ‘pie’ larger, and spreading wealth around.

I commend the Senate for providing me with an opportunity to provide input to the enquiry, and look forward to an outcome which implements some of the suggestions provided by myself and others.
Yours sincerely

M. Ellis BSc MEng 
