Camille Hughes

Encinitas  CA  USA

February 22nd, 2004

Senate Legal and Constitutional References Committee 

Parliament House

Canberra ACT 2600

Australia

Dear Sir/Madam,

This submission is in response to the invitation for public comment as part of the Committee's Inquiry into Australian Expatriates.

My and my children's Australian citizenship was lost on March 6th, 2002 as a result of Section 17 of the Australian Citizenship Act 1948 when I acquired US citizenship.  Just weeks later that provision of the Act was repealed, with effect from 4 April 2002.

I grew up in Brisbane and left in 1987 aged 23 years old to work in London, initially, for two years.  After four years working for the Queensland Government on The Strand  I then married my British husband in 1991.  We moved to the USA for two years where he attended Harvard Business School.  After his graduation in 1993 we decided to remain in the USA as we felt there was far greater career and income potential here.  

We still reside in the USA and now have two American-born children (7 & 9) who, under the US Constitution, are US citizens simply by virtue of being born on US soil.  In addition, they are British citizens by descent through their father.  They were also Australian citizens by descent because I registered them after their births with the Australian consular authorities in the US, until March 6th, 2002 when, being minors, and due to the fact that I was their only Australian parent, they automatically forfeited their Australian citizenship under Section 17 when I took US citizenship.

My children have spent all their lives in the USA but given the close ties we maintain with my family in Brisbane we consider ourselves Australian first, American second.  

There are many things I do for/with my children to maintain those ties.

  a.. Each year I give a talk to a local school class about Australia and what a wonderful country it is; 

  b.. We always buy Australian made products, utilise Australian companies/individuals;

  c.. We maintain a home library with dozens of Australian related books.  My aunt works for the National Library in Canberra and so follows new books being published in Australia, and often sends us assorted books on Australia;

  d.. We love Australian food.  Vegemite, Promite, Twisties, fairy bread, chocolate crackles, etc are staples and favourites in our household;

  e.. We buy the music of Australian artists;

  f.. Recently my son chose Australia (from 4 possible countries) as his ancestor country in a school project/presentation.  He learnt Advance Australia Fair and Waltzing Matilda.  Now his whole class knows these songs;

  g.. The only sticker on my car is the Australian flag. My daughter has the Australian flag on her backpack;

  h.. We currently belong to an Australian social group in San Diego, and previously Boston and Minneapolis. These groups have provided current news and information on Australia;

  i.. Australian News is on my internet home page;

  j.. My family travels to Australian every 18 months;

  k.. All my family - parents, sister, brothers, aunts, uncles, cousins, nieces and nephews, ALL live in Australia.  I speak with my family every two weeks and email weekly;

  l.. My children consider Australia their other home and are interested in going to university there.

I chose to become an American citizen because of estate tax law in the USA.  US Federal estate tax is a tax imposed upon the transfer of the entire taxable estate, upon the recipient of that estate. If the surviving spouse is a US citizen, then they qualify for the so-called "marital deduction", the rationale behind this being to permit a postponement of the estate tax until the death of the surviving spouse. However, when a surviving spouse recipient is not a US citizen, they do not qualify for the "marital deduction".  Estate tax advisors in the US regularly counsel their clients to apply for US citizenship for this reason.  A surviving spouse who is not a US citizen will have to prove to the US tax authorities that they themselves made a financial contribution to joint assets, or they will be fully taxed on the decedent's estate.  US estate tax has some of the highest effective rates in the world, with rates that go up to 55%.

My husband became a US citizen at the same time as I did, and we took the step of US naturalisation primarily for the above estate tax reasons. I did not realise at the time that I would loose my Australian citizenship as a result of becoming an American citizen.    In fact, if I had been fully informed of the existence of Section 17, and its imminent repeal, I would have held off applying for US citizenship for several months.  My British-born husband did not loose his British citizenship when he became a naturalised US citizen, as Britain had no Section 17-equivalent.

I discovered that I had lost my Australian citizenship under Section 17 when I came across related information on The Southern Cross Group website, www.southern-cross-group.org.

My husband runs a multi-million dollar American-based business.  Australia is one of the first countries targeted for international expansion.  My citizenship status could have a bearing on this development.  My father owns a Brisbane-based company that does business in the USA.   My knowledge of Australia and USA will continue to be an asset to both these businesses.  

I would dearly love to resume my lost Australian citizenship.  And I would like my children to resume their Australian citizenship.  But is is not legally possible at the moment due to the restrictions in Section 23AA of the Australian Citizenship Act 1948.  That provision contains a requirement that I make a declaration that I have an intention to commence residing in Australia again within three years of the date of the resumption application.  At present, our lives are firmly in the US.  I could not in good faith make such a declaration of intention.  I would not wish to make a false representation under Section 50 of the Australian Citizenship Act 1948.  I note for the record that that provision carries a penalty of 12 months imprisonment.

While Australian law remains as it is, my children cannot resume their lost citizenship until they reach their 18th birthday.  If I were able to apply for resumption, I would of course include them on my application for resumption, and they could resume their citizenship with me.  If I cannot apply for resumption while they are minors, then the only current legal option for them is to wait until they turn 18 and then use Section 23B before they reach the age of 19 to apply for resumption.

I was very disappointed to learn that a policy change announced by Citizenship Minister Gary Hardgrave in October 2003 leaves my children out in the cold.  Children born after their parent lost Australian citizenship under Section 17 can now apply for citizenship by grant under Section 13(9), but because my children were born before I lost my citizenship, they are not covered. 

I would also like to make the comment that DIMIA's public information on this issue - available at www.citizenship.gov.au/media/children.htm, is incomplete, to the extent that it is misleading.  On reading the text on that page as it stood on 22 February 2004, it would appear that my girls do qualify to apply for Australian citizenship by grant under Section 13(9) as a result of this recent policy change. It is only when one probes deeper, and has access to the Australian Citizenship Instructions (paragraph 4.4.6) and speaks to consular officials that one learns that only children born after their parent lost are covered.  But the section at the end of that webpage headed "Who is not covered by this policy change" makes no mention of children in our situation.

I question why the Minister's exercise of discretion under Section 13(9) must be limited to cases where the child was born after the parent lost. While ever the government limits the use of the Section 23AA resumption provision by former Australian citizens still overseas by imposing the "intention to reside in Australia within three years" requirement, there will be many children like mine unnecessarily and inequitably excluded from formal membership of the Australian family during their childhood.  In my view the Minister's October 2003 policy change should be extended to include children such as mine.

Although we do not plan to return to Australia within the next three years, my husband and I are interested in spending several months a year in Australia in the future as his business activities allow.  I would like my children to grow up knowing Australia, and if they were to hold Australian citizenship as minors, this would facilitate their movement in and out of Australia.  They would also be able to perhaps spend some of their teenage years there in education.

Living in another country brings feelings of isolation from family and this has certainly been compounded with the loss of my and my childrens' Australian citizenship.  For me, as an Australian-born person who grew up in Australia and lived there until age 23, the loss is particularly heartbreaking,  given this is who I am first and foremost.  

I am deeply saddened that my children and I no longer hold Australian citizenship and sincerely hope the Australian government sees fit to allow us to again become Australian citizens.   It seems to me that far more inclusive citizenship law and policy towards former Australian citizens and others in the Australian diaspora who currently are not formal citizens is a logical and necessary prerequisite to fully embracing the phenomenon that is the Australian diaspora.  In fact it is crucial if indeed our great country is ever to reach a full understanding, as a nation, that those of us who are physically outside Australia's territorial boundaries are still an integral part of Australia.

This Inquiry is an important step forward in that process.  I commend you for the initiative and look forward to your recommendations.

Yours faithfully
Camille Hughes
