February 22nd, 2004

The Committee Secretary

Senate Legal and Constitutional References Committee

Parliament House

Canberra ACT 2600

Re:
Inquiry into Australian Expatriates

Australian Taxation of US & Canadian Retirement Savings Accounts:
A Major Impediment for Expatriates returning to Australia

Dear Sir or Madam,

I am an Australian Citizen who moved to North America in the early 90s to undertake post-graduate studies in Electronic Engineering, followed by employment in the mobile phone industry, firstly in Canada and now in the United States.

Problem One

I write to draw your attention to an issue that I believe will eventually adversely affect almost all expatriates who have worked for an extended period in North America and decide to return to reside in Australia.

Like a majority of people who have been employed in either Canada or the US, I have taken advantage of the private retirement savings plans encouraged by the governments of these two countries. The Canadian Government encourages individuals to contribute a limited amount each year to a Registered Retirement Savings Plan (RRSP). Similarly, the US government encourages individuals to contribute a limited amount each year to “401k” or “IRA” private retirement savings plans. The common features of the above plans is that they encourage individuals to save for their retirement by:

· Allowing contributions from their salary on a pre-income tax basis

· Allowing investments inside such accounts to grow on a tax-deferred basis, imposing taxation only when the funds are eventually withdrawn during retirement. 

· Imposing stiff penalties for withdrawal of funds prior to retirement age

· Allowing the employee to change jobs and rollover the funds from one retirement account to another

Many US and Canadian employers are no longer offering conventional pensions, and are instead encouraging employees at all levels to become ever more reliant on the above individual plans for retirement saving. Unfortunately, for expatriate Australians, Australia’s bilateral tax treaties have not kept up with the rapid rise of such individual retirement accounts (and the demise of the traditional pension). As I understand things, Australia’s tax treaties today are only designed to handle traditional foreign income streams at retirement, such as from a foreign government or a foreign corporation. 

Hence, after working many years in Canada or the USA, an expatriate owning these newer individual retirement accounts and returning to Australia has only two very financially damaging options:

· Liquidate all US/Canadian Retirement Savings accounts and pay a greater than 40% tax penalty to US/Canada for doing so, or

· Leave the US/Canadian Retirement Savings accounts in place and suffer double taxation.  In this case, my understanding is that Australia’s tax laws do not recognize the tax-deferred nature of these US/Canadian retirement accounts, meaning that Australia would require an Australian resident to pay tax annually on the dividends/gains earned inside these foreign retirement accounts. Later, at retirement, the US/Canadian government would tax (again) any income withdrawn from the account.

Problem Two

A similar problem occurred with the Australian Superannuation account that I established several years prior to leaving Australia. While tax-sheltered under Australian Law, such accounts are not tax-sheltered under US tax law for US tax residents, and are liable for annual US taxation on any gains and dividends.

A Proposed Solution

Australia can resolve both the above problems by initiating and signing bilateral Tax Treaties with both Canada and the United States such that:

1) Superannuation accounts established while a resident of Australia would be allowed to remain undisturbed and not be taxed by Canada or the US while the owner is a resident of one of these two countries.

2) RRSPs or 401k/IRAs established while a resident of Canada or the USA remain undisturbed and would not be taxed by Australia while the owner is a resident of Australia.

As a template for the above treaty, Australia could use the existing, mature bilateral treaty between Canada and the US that implements the above arrangement for Canadian RRSPs and US 401k/IRAs (see Canada-US Income Tax Treaty, Article XXIX).

I hope that the Committee may find time to recommend further action in this area. It is a issue that is not yet widely recognized, but one that is slowly starting to generate some concern – in particular, I draw the Committee’s attention to other submissions to the Australian Government on this same topic in references [1], [2] and [3].

Sincerely,

Mark Gibbard

Colorado, USA
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