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19 February 2004
The Secretary
Senate Legal and Constitutional Committee
Parliament House
Canberra ACT 2600

Dear Secretary
Inquiry into Australian Expatriates
Thank you for the opportunity to make a submission on this issue.
Our submission address the issue of voting in Australian federal elections by overseas based Australian citizens. While the right to vote for parliamentary representatives lies at the heart of Australian democracy, the franchise was not automatically achieved by all members of the Australian society. In fact, the right to vote was progressively achieved by many different groups who fought long and hard to secure the rights of equal citizenry. 
Australian Law

Section 93 of the Commonwealth Electoral Act 1918 grants the right to vote to all Australian citizens who have attained 18 years of age as well to British subjects whose names were on the electoral role immediately before 26 January 1984.

The right to vote is not only a fundamental right and privilege, but a basic entitlement of citizenship. It should not be withdrawn without strong overriding justification. There are, of course, situations which may justify it being overridden. Australia currently has three such exceptions. First, section 93(8)(a) of the Commonwealth Electoral Act denies the right to vote to a person who ‘by reason of being of unsound mind, is incapable of understanding the nature and significance of enrolment and voting’.
Second, and more controversially, section 93(8)(b) of the Commonwealth Electoral Act denies the franchise to prisoners serving sentences of five or more years. Correspondingly, section 93(8)(c) of the Commonwealth Electoral Act denies the right to vote to persons ‘attained of treason’ who have not been pardoned. These disqualifications reflect the idea that, upon conviction, a person loses some of their rights as a citizen, including their political rights, of which the right to vote is one example. Australia is not alone in denying the right of convicted persons to vote. Many nations, including the US (where voting is a constitutional right) also deny the franchise to convicted persons. 

The third exception, set out in section 94(1) of the Commonwealth Electoral Act, disenfranchises those Australians who reside overseas or intend on residing overseas and do not intend to resume residing in Australia (whether in their current Subdivision or elsewhere) within 6 years after ceasing to reside in Australia. 
The reason for disenfranchising overseas Australians is not clear. A thorough reading of Hansard in 1983 and 1998, when the Commonwealth Electoral Legislation Amendment Act 1983 and Electoral and Referendum Amendment Act 1998, respectfully, introduced or amended the provision regarding overseas voters sheds little light on the reason for the alteration. 

It appears from Hansard that the 1983 amendments to the Commonwealth Electoral Act were passed with the express purpose of enabling Australians living temporarily overseas to retain their enrolment, regardless of whether they have a current permanent address in Australia. The 1996 Report of the Joint Standing Committee on Electoral Matters (JSCEM) does, however, attempt to explain its recommendation that the qualifying period be changed from three years to six years by using the example of Australia’s Ambassador to Belgium, Luxembourg and the European Union, Mr ER Pocock AM, and his wife, who, because they were living outside of Australia for more than three years, were deleted from the roll in 1991 on the basis of non-residence. While most of the discussion on the matter centred on an amendment allowing government representatives on postings outside of Australia to remain on the roll, the JSCEM widened the recommendation to any Australian who resides overseas for purposes of career or employment. Otherwise, no discussion on the public record can be found detailing why the change from three to six years was put forward. 
In the absence of historical record or a clear justification for the measure, it might be assumed that Australians living overseas were originally given limited voting rights because it was felt that they would lose touch with Australian society and not be knowledgeable enough to make an informed decision. Such a justification may have been valid in years past, but in the current interactive, online society, such reasoning is not as persuasive. Today, through mediums such as the internet and satellite and digital television, overseas Australians can remain in touch with Australia. While overseas Australians cannot take part in events or community discussions on day-to-day issues that require a person to live physically within the geographical area of Australia, they may still form reasoned opinions on Australian issues and make an informed decision at the polling booth. 
Overseas Citizens and Voting in Other Nations
Australia is not alone in disenfranchising its overseas citizens. Several nations, including the United Kingdom, New Zealand and Canada, all have similar provisions. In contrast, the United States does not limit the voting rights of its citizens residing abroad.
In the United Kingdom, section 1 of the Representation of the People Act 1985 (UK) was recently amended to provide that a person qualifies as an overseas elector if he or she is, on the application date, not in the United Kingdom and if he or she satisfies one of two sets of conditions. The first set of conditions stipulates that: 

1. The person have previously been entered on the register of electors;

2. The entry was made on the basis that the person was resident at that address;

3. The entry in the register was in force at any time falling within the period of 15 years ending immediately before the application date; and

4. Subsequent to that entry ceasing to have effect no other entry was made in respect of any other address.

The second, alternative set of conditions requires that:

1. The person was last resident in the United Kingdom within the period of 15 years ending immediately before the application date;

2. The person was by reason only of their age incapable of being included on the register on the last day on which they were resident in the United Kingdom; and

3. The address at which the person was resident on that day was a place in respect of which a parent or guardian was themselves validly registered at the time.

In New Zealand, section 80 of the Electoral Act 1993 restricts of the categories of New Zealand citizens and permanent residents who can validly be registered as electors. Section 80(1)(a) provides that a New Zealand citizen who is currently outside New Zealand and who has not been in New Zealand within the last three years, may not be registered as an elector. In addition, section 80(1)(b) provides that a permanent resident of New Zealand (not being a New Zealand citizen) who is not currently in New Zealand and who has not been in the country within the last 12 months is similarly debarred. Section 80(3) specifically excludes from the operation of the above two subsections the case of public servants, members of the Defence Force, a head of a Foreign Affairs mission or post, an employee of New Zealand Trade and Enterprise and/or their spouses, de facto partners or children. 
In Canada, Part 11, Division 3 of the Canada Elections Act 2000 deals specifically with ‘Special Voting Rules’ for ‘Electors Temporarily Resident Outside Canada’. Section 221 of the Act states that an elector temporarily resident outside the country can vote in an election if their name is entered on the register of such electors. Importantly, section 222 provides that a person may be entered on the register if: at any time before making the application they resided in Canada (s 221(a)); they have been residing outside of Canada for less than five consecutive years before making the application (s 222(1)(b)); and, they intend to return to Canada to resume residence in the future (s 222(1)(c)). Section 222(2) expressly excludes from the operation of subsection (1)(b) public servants, members of international organisations of which Canada is a member, people who live with such people, and people who live with a member of the Canadian armed forces.

On the other hand, there is a precedent for having no restrictions on the voting rights of citizens. In the United States, the Uniformed and Overseas Absentee Voting Act grants any United States citizen over the age of 18 to right to vote for federal office. Section 107(5) defines an ‘overseas voter’ as:

(A) An absent uniformed services voter who, by reason of active duty or service is absent from the United States on the date of the election involved;

(B) A person who resides outside the United States and is qualified to vote in the last place in which the person was domiciled before leaving the United States; or

(C) A person who resides outside the United States and (but for such residence) would be qualified to vote in the last place in which the person was domiciled before leaving the United States.

Hence, in the United States there is no residence, time or intention requirement. The question is simply one of citizenship.

By contrast, in the United Kingdom, an elector can only remain on the electoral roll for up to fifteen years after departing the United Kingdom and taking up residency elsewhere. In New Zealand, the question is not how long as the elector resided elsewhere, but has the elector returned to New Zealand (for any period of time) within the last three years. Therefore, a New Zealander who resides outside of New Zealand will remain on the electoral roll indefinitely, provided that person returns to New Zealand at least once every three years. In Canada, an elector ‘temporarily resident’ outside of Canada can remain on the electoral roll and vote provided that they have been residing outside of Canada for less than five years and they intend to return to resume residence in Canada at some time in the future. The Canadian legislation not only has the time-period requirement, but also adds the qualification that an elector intend to resume residency in Canada at some time in the future. 
Conclusions
As a modern democracy, both the Australian government and its people should take the rights and obligations of citizenship seriously. In a world connected by new technologies and forms of communication, it is important to recognise the many Australians who, for whatever reason, are living abroad as part of the global Australian community. For that reason, it may be necessary to amend the Commonwealth Electoral Act to reflect that fact to give a voice to the many thousands of Australians living overseas.

The Department of Foreign Affairs has stated that over 800,000 Australians are abroad at any given time. But only 63,000 votes were issued overseas in the 2001 Federal Election. We believe more Australians resident overseas should be voting in the Australian elections. To achieve this, Parliament should consider relaxing the restrictions currently placed on overseas voters. While this could be accomplished in a number of different ways, it might best be achieved through either extending the timeframe for voting rights (similar to the United Kingdom) or by adopting a measure similar to that of New Zealand, whereby an elector would not be disenfranchised so long as that person returned to Australia within a time period. Therefore, as long as an Australian residing overseas would return to Australia (even for a short visit) within a set timeframe, that person would retain their Australian voting rights. However, if an Australian residing overseas did not return to Australia at least once within the set timeframe, then that person would be ineligible to vote. 
We do not suggest that such a change would be easy or cheap to implement. Increasing the number of overseas voters would require at the very least that the Australian Electoral Commission be given sufficient resources to manage the process. Maintaining an accurate and up-to-date electoral roll will be challenging as would the integration of overseas voting with Australia’s system of compulsory voting. Nevertheless, recognising and giving effect to the citizenship rights of all Australians is an important and worthy goal. 

Yours sincerely

George Williams




Bryan Mercurio







Director, Electoral Law Project
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