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The Committee Secretary
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Parliament House

Canberra ACT 2600

Australia

RE: Expatriate Pensions/Saving Fund & Tax Interplay

Dear Sir/Madam,

This submission is in response to the invitation for public comment as part of the Committee's Inquiry into Australian Expatriates.

I am writing as a career international lawyer with close professional and personal ties to Australia, since my wife was originally Australian and now a dual citizen as our two children.  I am also writing as a person who has along with my wife and children been expatriates at various times in our lives so I am sensitive to most considerations that would impact Australian expatriates. 

In this letter, I would like to bring to your Committee’s attention an important tax/pension matter, which I can illustrate in the Australia/US context but undoubtedly it exists in some form in certain other jurisdictions. Interestingly, it applies to both US expatriates in Australia and Australian expatriates in the US.

In the US, it is now quite common for companies to operate so-called 401K tax sheltered savings plans as companies retreat from offering traditional pensions and for individuals to have personal tax sheltered savings plans. The most common of the individual plans is known in the US as an IRA (Individual Retirement Account).  Contributions made by the employee or individual to such plan are made usually on a pre-income-tax basis. The contributions are then invested in stocks, bonds or other investment instruments. Dividends, interest, capital gains, etc., which arise within the fund are not taxed when they are received or occur – thus permitting much greater growth of the investments.  Taxation by the US tax authorities only occurs when funds are withdrawn. Since these vehicles are designed as “private pensions”, withdrawals are supposed to only occur when persons reach a retirement age. Earlier withdrawal gives rise to tax penalties. Please note that here we are not talking about the Federal Government’s “Social Security (FICA)” program, which is a government retirement program.
In Australia, I believe, there are analogous superannuation or retirement saving schemes which can be construed as being personally owned by the individual rather than being an asset of the employer.  

Since most Australian expatriates coming to the US would have either a 401K plan and/or some form of an IRA, how the annual income generated in such funds is taxed by the Australian government becomes crucial, particularly but not exclusively when an expatriate returns to Australia. The same applies mutatis mutandis to Americans who might have tax sheltered schemes in Australia which might be taxed by the US on a current year basis.  

Let me illustrate here what would happen in the case of an Australian (the same would happen in reverse to an American). There are a number of permutations (usually all adverse), but the following basic example will illustrate the dilemma. As noted above withdrawal from the US schemes is restricted until usually a person reaches a certain age. If an Australian were to return homes, he must leave his 401K or IRA in the US since they cannot be moved or liquidated without a severe tax penalty (e.g. all cumulative gains would be taxed at current rates plus a 10% early withdrawal penalty). However, from an Australian tax perspective, as I understand, the Australian upon returning to reside in Australia would find that the Australian government would tax all dividends and interests and certain other gains in the year they arose even though the returning expatriate would not have access (without penalized withdrawal) to the funds in the account to pay the Australian tax that was levied. Although Australian tax law may recognize Australian tax sheltered savings vehicles, they do not recognize foreign ones and vice-versa in the US for an expatriate returning to the US who would have an Australian or other foreign sheltered scheme.  

Note also that this would typically result in double taxation of the gain, since interest generated in a US sheltered account would not be taxed in the year it was generated, but would be in Australia.  Usually double taxation is cured by applying foreign tax credits; however, this often does not work where the one country taxes the gain in the current year but the other country taxes it later – often many years later so that the tax credit generated in one cannot be used in a later year in the other later-taxing country.

As expatriation becomes ever more common and privatization of retirement funds/pensions becomes globally more common, it would seem extremely important for countries, especially those such as Australia with a large number of highly compensated expatriates abroad for long periods, to see that the country’s domestic tax law takes this situation into account and/or promotes ideally a multilateral tax treaty (though a series of bilateral ones would work) that removes this very serious problem. If enough assets are involved, such taxation can, in fact, deter an Australian from returning to Australia. I can say that I had considered not long ago becoming a resident of Australia, but in my particular financial situation, it would have been financial/tax suicide.

This situation will only become more acute with time and is to a large extent unappreciated by both expatriates and their governments. There are further nuances that could be discussed, but I wished to raise the basic issue at this time.
If you would like to further explore this subject with me, please feel free to contact me. Thank you for you attention.

Sincerely yours,

Frank A. Orban, III

Attorney-at-Law
