- Consfitutional Legislation Committee -~
“ParliamentHouse ©

relation to any ACLEI investigation which might involve NSW police officers, whether
- :seconded to a:Commenwealth law enforcement in-misconduc
“by orwith stat

e ”
-

ABRW O FE BTG VAR F4u

Our Ref: 15284/11
18 April 2006

Mr Jonathan Curtis
Committee Secretary
Australian Senate Legal and _

CANBERRA ACT 2600

Dear Mr Curtis,

Submission to the Inquiry into the Law Enforcement Integrity Commissioner Bill 2006

| refer to your letter of 5 April seeking submissions from the Commission on the Law
Enforcement Integrity Commissioner Bilt 2006 and related Bills.

The Commission notes the general importance of the initiative covered by the Bill and will do
whatever it can to support the development of an effective Commonwealth agency.

in operational terms, the Commission’s main area of interest lies in the intersection of the
functions of the Australian Commission for Law Enforcement irtegrity (the ‘ACLEV} with
those of the Commission in relation to NSW Police officers. One of the most important
aspects for the Commission in respect of the ACLEI will be its capacity to share relevant
information in a timely manner. In particular, the Commission is concerned about the
effectiveness of mechanisms for notification to, or consuitation with, the Commission in

gency or otherwise involved in misc
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enforcement staff members”).

in the main, the proposed Bill has made substantial provision for intelligence sharing,
notification, and cooperative investigative arrangements with State bodies. However, we
belisve there is room for further attention to several provisions of the Bill to beiter advance
these objects. | trust that the aftached submissions from the Commission will assist your
censideration of the Bills.

Yours sincerely,
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POLICE INTEGRITY COMMISSION

Following are the submissions of the Police Integrity Commission to the Australian Senate
tegal and Constitutional Legislation Committee Inquiry on the Law Enforcement Integrity
Commissioner Bill 2006 and related Bills. i

 tate issues limited to matters involving seconded o
The Bill requires notification (subject to investigative exigencies) to State agencies only
where an allegation of a corruption issue relates to a State officer seconded to a federal law
enforcement agency and miakes no similar provision for notification where a State officer is
otherwise involved in corruption with staff members of such an agency.

In the Commission's view, that takes too narrow an approach to matters in which State
hodies such as the Commission might have an interest or be able to engage in a joint
investigation.

It might often be the case that significant corrupt conduct within the meaning of the Bill is
engaged in by staff members of a Commonwealth law enforcement agency with the
assistance or connivance of various other persons, including State police officers, other law
enforcement officers or civilians. For example, in this Commission’s Operation Alpine/Abelia
investigation, the primary officer of interest, a NSW Police officer then seconded to the
Australian Crime Commission (the 'ACC'), engaged in muitiple instances of criminal activity
in concert with, variously, a NSW Police officer, a seconded ACC officer, criminal informants
and civilians.

it would seem to the Commission that if there is to be an obligation on the ACLEI to notify
- State agencies so_as 1o acknowledge the role of home agencies in dealing with corruption -

' issues relating to state police forces and to provide an opportunity for intelligence sharing -~ |

" and consideration of joint investigations, the obligation should be extended fo provide for
nofification in circumstances involving any State officer who appears 10 be corruptly invoived
with staff members of a Commonwealth law enforcement agency or secondees.

Such an cbligation would overcome another possible difficulty being the potential for
insufficient information sharing leading to the duplication of earlier investigations (sections 6
and 15)




Communication of information obtained (sections 142, 146 and 148)

Where the ACLE! has investigated a matter or received information concerning seconded
officers or State police officers acting corruptly with Commonwealth law enforcement staff
members, it would also seem appropriate that any investigation report and relevant
intelligence be communicated to an interested State agency, unless some positive reason
exists to the contrary. The present framework however appears unduly limiting in this
respect,

The Bill mandates the disclosure of evidence or information probative of the commission of &
State or Territory offence or capable of subjecting a person to civil penaity provisions to the
relevant police force or persons capable of initiating such proceedings only. This appears tc
exclude, or at least limit the capacity of the ACLEI to disseminate information for intelligence
“puiposes at the conclusion of an investigation, and. does not appear to permit-disclosure {0
sthie Comigsion inany event. e e Dl T e R :

Similarly restricted is the power of the Commissioner t© redirect information to an appropriate
body under section 207(3). That provision is limited to information unrelated to a corruption
issue, and so would not permit the release of information to the Commission relating to, for
example, corrupt or criminal conduct engaged in by an officer of NSW Police in suspected
combination with a Commonwaealth law enforcement officer.

Whilst the ACLEI may elect to disclose information under section 205, that provision appears
Hl-suited to disclosures for intelligence purposes in light of the requirement to afford the
affected person an opportunity to be heard. Obviously that requirement would put any
affected person upon notice of the possibility of an investigation, undermining any
confidential investigation a State agency might consider warranted.

There appears o be no other general “catch-all” provision for dissemination of information
where considered appropriate. By contrast, the Commission’s establishing Act makes
express provision for consuitation with and dissemination of intelligence and information to
investigative agencies and such other persons or bodies as it might think appropriate: s 18(3)
Police Integrity Commission Act 1996, This provision has proven most useful on various
occasions in disseminating information for intelligence and other purposes. Cf subsections
59(7) and (9) of the Australian Crime Commission Act 2002.

Further, the ACLE! does not.appear to have power to _disz_:lo_se information or evidence that

* might be relevant to managerial or disciplinary action against State officers or ofer persons

at least under the provisions of propesed Part 10 where those persons were neither
Cormmonwealth law enforcement staff members or seconded police officers.

in the Commission’s view, the limitations in the ACLE! to disclose at its discretion as it thinks
appropriate, information that may be relevant for intelligence or other appropriate purposes to
State or Territory police, law enforcement and integrity bodies represents a significant
omission in the Bill.

Notification obligations (section 19}

Notwithstanding the position adopted above it is the Commission's submission that some
thought ought to be given to the form of the proposed unqualified obligation of the
Commonwealth law enforcement agencies to notify the ACLE! of relevant matters regardless
of the source of the information or intelligence, or the manner in which it might be obtained
by such bodies. The obligation attaches whether Commonwealth law enforcement officers




become aware of aliegations through compiaints to that body by a private complainant, or as
a result of the sharing of resources in joint investigations, or intelligence communicated by
hodies such as the Comrmission for specified purposes. The Commission would be
concerned to ensure that where it discloses information to Commonwealth law enforcement
agencies in the latter instances, the obligation to notify the ACLEI does not arise without
regard to the views of the Commission as to whether disclosure is appropriate at that point.

In the Commission’s view, the obligation to notify needs to be qualified to the extent that
issues identified by an originating agency as matters that go to the appropriateness of wider
dissemination of the information, need to be taken into account. It is highly likely that there
will be occasions when an originating agency has concerns that further disclosure fo the
ACLEl {or elsewhere) might in some manner be capable of prejudicing an ongoing
investigation or the safety of individuals.

“Power to require information (sections 76.and 80) - oo

The Commission believes that the power of the ACLE! fo require information or the
production of documents should be expressly limited in relation to officers of this
Commission, as is the case for staff members of defined law enforcement agencies.

The disclosure of information and documents held by the Commission is governed by
rigorous secrecy provisions under its establishing Act, and it would be a matter of significant
concern to the Commission were the ACLE! able to impose such a requirement in the face of
the secrecy obligations of the Commission, as appears able to be done by virtue of proposed
section 80(5).

No doubt it would be rare, if ever, that the ACLEI might contemplate proceeding in this
manner to obtain information from the Commission. Nonetheless the Commission is
concerned to foreciose the possibility that such coercive means might be used in preference
to any anticipated cooperative arrangements.

Other aspects of the legisiation

Capacity of the ACLE! 1o proactively develop targets (section 15),

n carrying out its brief to-deal with police misconduct, an important tool of the Commission. .

" Has been lis capacity to identify potantial areas of corruption by way of the developmentof == = .

intelligence and active detection processes. In such circumstances, the Commission
necessarily proceeds, at least initially, with no specified allegation of police misconduct o the
involvement of any particular officers.

it is not clear whether the ACLE} might proceed it a similar manner in so far as its functions
do not expressly include the identification or detection of corruption or misconduct. Whilst
the ACLEI may deal with corruption issues on its own initiative, the relevant provisions may
ne less than sufficient to enable it to take the investigative steps outlined above.

Dealing with contempt (section 94}

It is proposed that various contempts of the ACLEI be dealt with as an offence, presumably
in accordance with its general procedures for the referral of matters for consideration and
prosecution by the Commonwealth Director of Public Prosecutions.




in so far as the provisions for contempt of the ACLEI are intended to provide the Commission
with effective authority in a hearing situation, that process may be of limited use. It would be
unlikely that matters dealt with by referral would be resoived quickly enough to enable the

ACLE! to compel relevant evidence from a recalcitrant witnesses in time to assist in its
investigation.

Definition of ‘law enforcement secrecy provision’ (section 5}

One minor matter which might require attention is the apparently erronecus reference 1o
s 133 of the Telecommunications (Interception) Act 1979 in the definition of a ‘aw
enforcernent secrecy provision’ contained in s 5 of the Bill.






