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26th July 2002


Australian Senate 

Legal and Constitutional Committee

Dear Members of The Committee,  

Our submission relates to point (e) of the terms of reference for the inquiry. We wish to draw the Committee’s attention to the legal framework within which the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 will operate. In particular we consider that parts of that framework contains significant omissions regarding the legal protection of asylum seekers.    

The Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 will not operate in a vacuum it will link into other laws which currently operate to create the so called ‘Pacific Solution’. 

The central aim of the Pacific Solution is to ensure that an asylum seeker who lands on an excised offshore place (e.g. Christmas Island) no longer has the right to invoke the provisions of the Migration Act 1958 (Cth) and apply for a protection visa. This result is achieved via four steps. 

(1) First, a new category of place is created: the excised offshore place.
 It is defined to mean Christmas Island, Ashmore and Cartier Islands, Cocos (Keeling) Island, Australian sea and resources installations, any prescribed external territory and any prescribed island of a State or Territory. 
 

(2) Secondly, a new category of asylum seeker is created: the offshore entry person. Essentially, an asylum seeker who enters an excised offshore place without permission becomes an offshore entry person. 
 

(3) Thirdly, an offshore entry person may not apply for any visa while in Australia.
 Exceptionally, the Minister for Immigration may, by written determination, allow an offshore entry person to make application for a visa “if it is in the public interest to do so”.
 The Minister does not have a duty to consider whether to exercise the power
 and a privative clause prevents an offshore entry person commencing litigation in the Federal Court concerning their offshore entry, status or detention.
 
(4) Fourthly, an Immigration officer or member of the Australian Defence Force may use necessary and reasonable force to take an offshore entry person from Australia to a declared country.
 A declared country is one that the Minister has declared in writing to be a country that meets certain criteria
 including the provision of “access, for persons seeking asylum, to effective procedures for assessing their need for protection.”
 The Minister has made written declarations in relation to two countries only: Nauru and Papua New Guinea.  

The effect of these four steps may be illustrated by taking the example of an asylum seeker who arrives unannounced at, say, the Australian territory of Christmas Island. This asylum seeker may not apply for a protection visa. This follows because the asylum seeker is an offshore entry person as a result of arriving, without permission, at an excised offshore place (Christmas Island) and an offshore entry person may not apply for any visa. What is to happen to the asylum seeker? An Immigration officer or member of the Australian Defence Force may remove the asylum seeker (being an offshore entry person) to either Nauru or Papua New Guinea (being declared countries). 

 We would like to draw the Committee’s attention to what we consider is a critical omission, what is to happen to an offshore entry person who the Government is unable or unwilling to remove from the excised offshore place. For example, it may be that no declared country is willing to accept the asylum seeker.
 As an offshore entry person the asylum seeker may be detained
 but cannot apply for a visa while in Australia. This person is in legal limbo.
 

Again, for the moment, these persons have been detained on Christmas Island with Australian officials determining whether asylum seekers are a “refugee” as defined in the Refugee Convention.
 As noted above, a privative clause prevents an offshore entry person commencing litigation in the Federal Court concerning their offshore entry, status or detention.

The Migration Act 1958 (Cth) provides that, on arrival in Australia, a non-citizen may apply for a protection visa on the basis that he or she is a "refugee" as defined in the Refugee Convention.
 The protection visa was the mechanism by which Australian complied with our obligations under the Refugee Convention. The protection visa has not been removed from the Migration Act 1958 (Cth). However, the legislation has the result that no visa is available to an asylum seeker who reaches an Australian island, absent the exceptional exercise of a non-compellable personal power by the Minister. The asylum seeker may sit in legal limbo in detention in Australia or be removed to a declared country to face an uncertain future. 

If the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 is passed there will be an increase in the number of ‘excised offshore places.’ It would be curious however to legislate for the creation of more excised offshore places without first clarifying the domestic legal regime that will cover these places.    

Yours sincerely 

Rebecca LaForgia 



Martin Flynn 


Lecturer 




Senior Lecturer  

Flinders University Law School

University of Western Australia Faculty of Law 

� Section 5(1) Migration Act 1958 (Cth)


� On 19 June 2002, the Senate disallowed an attempt by the Government to prescribe all islands off the mainland of north Australia as included in the excised offshore place. Subsequently the Government introduced the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 which is to the same effect as the regulations.


� Section 5(1) Migration Act 1958 (Cth)


� Section 46A(1) Migration Act 1958 (Cth). 


� Section 46A(2) Migration Act 1958 (Cth). The relevant visa will be either a Subclass XA785 Temporary Protection Visa or a Subclass XB447 Secondary Movement Offshore Entry (Temporary). See Schedule 2 Migration Regulations (Cth).


� Section 46A(7) Migration Act 1958 (Cth).


� Section 494AA Migration Act 1958(Cth). The original jurisdiction of the High Court in s 75(v) Constitution is preserved: 494AA(3).


� Section 198A(1),(2) Migration Act 1958 (Cth)


� Section 198A(3) Migration Act 1958 (Cth).


� Section 198A(3)(a)(i) Migration Act 1958 (Cth).


� In mid June 2002 the President of Nauru was widely quoted in the media as being unhappy with aspects of the arrangement with Australia. For example, the following report appeared on the ABC Radio Program “The World Today” on 11 June 2002: Nauru President Rene Harris says he's still being kept in the dark on when just over a thousand people being held in the temporary camp on his island will leave, allowing his country to wake from what has become its "Pacific nightmare". See <� HYPERLINK "http://www.abc.net.au/worldtoday/s578495.htm" ��http://www.abc.net.au/worldtoday/s578495.htm� >  


� Section 189(3) Migration Act 1958(Cth).


� See Current Issues Brief No5: Refugee Law-Recent Legislative Developments by Nathan Hancock (18 September 2001) published at <� HYPERLINK "http://www.aph.gov.au/library/pubs/CIB/index.htm" ��http://www.aph.gov.au/library/pubs/CIB/index.htm�: “Having removed the ability of people to apply for protection visas, we may have effectively removed the administrative machinery for determining refugee status.”  


� Minister for Immigration and Multicultural Affairs, Philip Ruddock  “Asylum Decisions Handed Down on Manus and Christmas Island”  Media Press Service 39/2002, 23 May 2002. 


� Section 494AA Migration Act 1958(Cth). The original jurisdiction of the High Court in s 75(v) Constitution is preserved: 494AA(3).


� Sections 36 and 256 Migration Act 1958 (Cth)..
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