29 September 2003

The Secretariat

Senate Legal and Constitutional Committee

Room S1.61, Parliament House

CANBERRA  ACT  2600

Dear Secretariat,

Re:
Inquiry into Legal Aid and Access to Justice

The Women’s Legal Service SA Inc. (WLS) provides a free and confidential service to women in South Australia. WLS aims to empower women to achieve justice at an individual, community and political level. We recognise that women’s legal problems occur in a context of social, political, cultural and economic disadvantage.

WLS believes in the right of women to justice and equality before the law. We therefore practice in ways that understand and validate the experiences of women, value and accept women as individuals, promote safety and respect for women as individuals and empower women to make choices and take control over their lives. In doing so, the legal issues that WLS deals with are those affecting women and children and include domestic and family violence, sexual assault, property issues and issues of contact and residence of children.

We are pleased to have the opportunity to make a submission to this Inquiry. We note with disappointment, the 9 government inquiries, reports and statements into the provision of legal aid since 1990 as identified in the submission of the National Association of Community Legal Centres to this inquiry. We note the recurring themes from the various submissions of Community Legal Centres over these 9 years which remain unaddressed.

We wish to address the following points of reference of the Committee:

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas

We wish to commend the Legal Services Commission of South Australia (LSCSA) for the Law Handbook Online. It is a fantastic resource for community workers, lawyers and computer literate members of the community. It is an important tool in encouraging access to legal information in SA. 

Similarly, we draw the Committee’s attention to the efforts of the South Australian Council of Community Legal Centres and their initiative, the “Collaboration Project”. This project is developing a website and resources to raise the awareness within the community of Community Legal Centres. This project is essential for access to justice for the increasingly large number of people ineligible for legal aid and unable to afford a private solicitor. Despite the above projects of SACLCs and the LSC we identify a clear need for further resources to be allocated to both LSC and CLCs to provide legal advice and representation.

We wish to identify some key gaps in the provision of legal aid services in SA.

Regional and remote communities

There is inadequate access to legal services for South Australians living in rural regional and remote areas. In particular we are concerned about the access to adequate services for women living in the communities of Coober Pedy, Berri, Oodnadatta, Nepabunna, Port Augusta, the Eyre Peninsula, the Yorke Pensinsula and all areas North and West of Port Augusta. The lack of services in these areas places Indigenous woman at a great disadvantage in knowing about and exercising their legal rights. We submit there is a great need for culturally appropriate legal services in rural, regional and remote areas of South Australia.

Women’s Legal Service SA runs a small legal outreach service in Port Augusta under our Rural Outreach Programme. We have a solicitor and a paralegal / community worker in our office in Port Augusta. As a result of staffing and resource constraints, this office is unable to adequately service the wide and divergent needs of women in the North West region of South Australia. Therefore a substantial number of women whose cases are meritorious are referred to private solicitors that they may not be able to afford, or to other community legal services many hours away.

We support the submission of the Riverland Community Legal Service (“RCLS”) that draws attention to the difficulties people in regional South Australia face in accessing justice. We applaud the work that the Riverland CLS has achieved in its 3 years. We lament that much of the centre’s work is taken up doing work in Magistrates Courts that should be covered by the existing Legal Aid system, and indeed would be if they were located in a metropolitan area. This highlights the inadequate coverage of the existing system, and is a cause for concern for those communities in other areas of the State, such as Coober Pedy, where there is not even a CLC to shine a spotlight on the plight of unrepresented parties in criminal matters in Magistrates Court. The Riverland submission also highlights the impact this has on the service’s ability to provide advice and assistance in other areas of concern, specifically family law and civil law. 

Domestic violence services

We are also concerned about the lack of services aimed at specific areas of law in South Australia. Specifically, there is no co-ordinated service in the Magistrates Courts across the state to support, advise, advocate for and represent women who are seeking restraining orders. Such services are long established in the Eastern states of Australia and are effective in reducing barriers to women seeking the protection of the courts from domestic violence. Whilst there is a support service that operates in the central Adelaide Magistrates Court, the Central Violence Intervention Service, the service only supports women at court and runs programmes for perpetrators outside court and therefore is limited in its capacity to provide ongoing advocacy and support for women beyond court. There is also no similar service to provide support for women who have experienced domestic violence as they negotiate their way through the Family Court.

WLS acknowledges the submission of the NSW Domestic Violence Advocacy Service and notes the achievements of having a co-ordinated domestic violence court assistance scheme across NSW, such as:

1. Improved integrated responses from Local Courts, legal practitioners, Police Prosecutors and community services.

2. A decrease in the number of women withdrawing ADVO applications.

3. ADVOs are better tailored to individual needs.

4. Women are provided with appropriate support and information.

5. Court processes have been improved.

6. Women have an increased feeling of safety and safety is enhanced.

Women in South Australia who have suffered domestic violence deserve a similar co-ordinated scheme.

Tenancy services

We are also concerned at the lack of a service that advocates specifically for the needs and concerns of tenants in South Australia. We are aware of the Tenancy Advice Service within the Office of Consumer Affairs, but note that they also provide an advice service for landlords. Tenants advice services are widely available and have been established for many years in the Eastern states. They are an effective network and voice for the needs of disadvantaged tenants. Having access to secure housing is a basic human right, and tenants can be particularly vulnerable when negotiating with real estate agents and landlords. We have particular concern for women and children having access to affordable housing and being able to enforce their rights as tenants. We feel that there should be tenancy advisory services across South Australia.

Consumer credit services

We have also identified the need for specialist advice in relation to consumer credit. Many women contact our service for assistance when the bank is seeking to exercise their power of sale over their home or their car. Unlike other States, there is no specialist community legal service in SA that deals with consumer credit issues. Such specialist knowledge is important for raising awareness amongst community workers and advocates about the rights of consumers and for taking on test cases which address bad practice in the credit industry amongst lenders and debt collectors. This has a broader effect for consumers generally as bad industry practice only changes if it is challenged. In the absence of a specialist service there are no checks against the practices of credit providers and debt collectors with adverse consequences for vulnerable consumers, such as consumers from a non-English speaking background, with literacy problems or those at socio-economic disadvantage.

(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

It is our experience that many women across Australia are left unrepresented in the Family Court. These women are often victims of domestic violence and often withdraw from proceedings by accepting unsuitable consent orders rather than proceed unrepresented. Women also face great difficulty before the courts where there are allegations of child abuse by the father. It is hoped that the recent introduction of the Magellan project in South Australia will assist the Court in dealing with allegations of child abuse. However we submit that it is imperative that parties are legally represented when there are serious allegations before the court.

This has a number of serious consequences: 

· women and children are often left impoverished after marriage breakdown by virtue of the fact that they have been unable to secure their entitlements through Family Law property proceedings

· women who agree to unreasonable contact orders for children because they are unrepresented and worn down by the prospect of fighting on by themselves, often are unable or unwilling to comply the orders out of a concern for the welfare of their children. They often find themselves the subject of further Family Court proceedings for enforcement of these orders, and often receive penalties as they are again without legal representation. 

The submission of the Women’s Legal Service of Victoria provides an excellent overview of the inequities created by current levels of funding and the policies for Legal Aid in family law matters. We share their concerns and endorse their submission wholeheartedly. We wish to support their assertions in relation to legal aid for family law matters with some further evidence from SA.

It is also the experience of WLS SA that the current emphasis of Legal Aid funding creates a gender disparity in the provision of Legal Aid. As the Legal Services Commission does not provide a breakdown in its data on grants to women and men, we are unable to provide an exact indication of the disparity in the levels of funding to men and women. However, the SA Legal Services Commission’s annual report of 2001/02 indicates that the proportion of matters approved for legal aid funding in SA in 2001 / 02 was as follows:

· 22.06% family law matters

· 73.73% criminal law matters

· 4.22% civil law matters

It is reasonable to assume, based on our experience, and the experience reported by WLS Vic, that the majority of recipients of criminal law grants are men and the majority of recipients of family law grants are women. If this is the case, it indicates that Legal Aid in SA is received mainly by men and that the policies and practices of the LSC regard the legal issues of men as more important and deserving of aid. It is ironic that, in our experience, women and children are often the victims of the criminal offences for which men receive aid, and are left unrepresented in any legal proceedings they may have to initiate. This is illustrated by the following case study:

Case study

A woman with 6 children separated from her husband who had sexually abused the children. He was charged and convicted of the offences. He received Legal Aid for representation in the criminal matter and the LSC placed a $5 000 charge on their jointly owned property to secure the repayment of their costs. There is little matrimonial property – mainly the house, superannuation and tools of trade – valuing less than $50 000. She is left unrepresented in the Family Court seeking property orders. He has a private solicitor who is offering her a 50/50 split. She has been negotiating the Family Court system unrepresented for 2 years and is unlikely to be granted legal aid. If she is granted aid it is likely that the LSC would place a charge on the property to secure their costs, such that, should she manage to secure the property in any property settlement or orders, any equity will be taken up by the 2 LSC charges.

We also share the concerns of the WLS Vic about the effects of the “cap” in Family Law matters. We believe that this also creates a gendered inequity, as the “cap” in criminal and civil law matters in SA is $50 000, while the “cap” in family law matters is $10 000. We appreciate that this is reflective of inadequate levels of Commonwealth funding for Commonwealth matters. We submit that not only would men in SA be more likely to receive a grant of legal aid, they would also be more likely to have access to a larger grant.

It is our submission also that Legal Aid should be more readily available in Family Law property matters. We are concerned about the policy of the LSC SA to impose a charge over any property obtained as a result of legal proceedings to recover the entire cost of litigation. Women after relationship breakdown often have a legal entitlement to assets of the marriage, but few financial resources with which to support themselves, often support children of the marriage, and commence legal proceedings. As a result, many women do not receive their legal entitlement. This has far-reaching consequences for women and children, as sole-parent families headed by women account for many households in poverty. We submit that provision of Legal Aid to secure legal entitlement of matrimonial resources is necessary for a fair and just family law system. We would argue a legal aid recipient should be able to receive assets with a value up to a “cap” without incurring a liability to repay the LSC the legal costs of the matter. This cap should be determined with reference to poverty scales and taking into account basic standard of living with regard to housing, access to superannuation, cars, and support of children. Above this cap it may be appropriate for the LSC to be repaid, but we would submit that this should be at a proportion of the value of property secured rather than the total cost of the legal fees in the matter.

We submit that Legal Aid should more readily be available in Family Court proceedings. Legal representation at an early stage is important in having matters resolved effectively and fairly, and if not for the matter to proceed to the court for determination. Legal representation is important in increasing the access of women and children who have been victims of violence to the Family Court, and in achieving justice for them.

(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

The inadequate levels of legal aid currently place enormous pressure on the limited resources of community legal centres. There is an enormous demand on WLS to provide advice to women in South Australia in areas of family law and domestic violence. Women who are unrepresented often approach us at various stages in their proceedings for advice. We are acutely aware of the difficulties they face and how, with legal representation their matter could be comparatively easily resolved. However, we are unable to provide such representation in all matters due to the demands on our service. Such demand for casework, in the context of inadequate legal aid funding for family law matters, detracts from our other important core business of providing community legal information and participating in law reform.

Thank you for the opportunity to have input into this enquiry. For further information on this submission please contact Jenny Lock.

Yours faithfully

Marilyn Wright

Acting Co-ordinator / Solicitor

Women’s Legal Service SA Inc. 
19 Market Street,  Adelaide  SA  5000       Email:  wls@wlssa.org.au

Tel:  (08) 8231 8929      Fax:  (08) 8221 5737      Freecall:  1800 816 349      TTY:  1800 670 864


