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Submission from the Northern Territory Department of Justice to the Senate Legal and Constitutional Reference Committee inquiry into legal aid and justice arrangements

Terms of Reference

The capacity of current legal aid and access to justice arrangements to met the community need for legal assistance, including

a) the performance of the arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters;

c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.  

This submission will focus on the legal needs of Indigenous people in the Northern Territory in relation to consumer protection and family violence issues and the capacity of current legal arrangements to meet these needs.  It will also focus on Indigenous people in remote and rural areas of the Northern Territory as a significant proportion of Indigenous people live outside the major service centres in the Northern Territory.

The first part of the submission will consider demographic, economic and social data in relation to Indigenous people in the Northern Territory.  It is argued that the combination of these factors places the Northern Territory in a unique position in relation to access to justice and has significant implications for service delivery.  The submission will then consider the current legal aid arrangements in the Northern Territory in relation to consumer protection and family violence.  There is potential for improved cooperative arrangements between the Commonwealth and the Northern Territory in the provision of legal aid services in these areas however a significant barrier to the development of such arrangements is the current policy position of the Commonwealth in relation to the funding of legal aid services.

Demographic characteristics

About 28.7% of the Northern Territory’s resident population is Indigenous.
 The geographic distribution and cultural and linguistic context of the Indigenous population are significant when considering the current legal aid arrangements.  Most Indigenous people spend much of their time in relatively small settlements of less than 1000 residents.
 According to the Community Housing and Infrastructure Needs Survey for 2001 72% of the Indigenous ERP (estimated resident population) live on Aboriginal lands including Aboriginal freehold title, special purpose lease town camp areas and Aboriginal living areas.
  This contrasts with the non-Indigenous population of the Northern Territory most of whom live in the major centres.  The majority of the Indigenous population of the Northern Territory do not have direct access to services in key regional centres such as Darwin, Katherine and Alice Springs.

The majority of Indigenous people in the Northern Territory are dependant on welfare income.
  In 2001 the average personal income for Indigenous people was $12 222 compared to $32 151 for non Indigenous people.
  The participation of Indigenous people in mainstream employment in the Northern Territory actually decreased between 1996 and 2001.
 

In addition to geographic isolation and poverty the interaction of Indigenous people with the legal system is significantly influenced by their cultural and linguistic practices.  Significant numbers of Indigenous people live in small clan or family based groups on Aboriginal land and more than half of the Indigenous population in the Northern Territory speaks an Indigenous language at home.
 This has implications for both the nature of their legal needs and the most response to meet those needs.

For example it is argued that Indigenous consumer and competition issues need to be understood in terms of distinctive Indigenous values that inform the economic decisions and practices of Indigenous people.  While structural issues such as poor literacy and numeracy skills, geographic remoteness or lack of knowledge of consumer rights are important reasons why Indigenous consumers are vulnerable to exploitative practices the values that Indigenous people bring to consumer transactions are often different to the values held by non Indigenous people.
  Indigenous cultural values also inform the nature of legal needs of Indigenous women in the broad area of family law and violence.

Geographic, cultural and linguistic factors also act as barriers to service provision.  Legal aid agencies who do provide services in remote areas to Indigenous people experience high travel costs and a lack of infrastructure to support the efficient delivery of services.  Lack of telephone and post facilities, transport within and between communities and appropriate spaces to consult with clients make service provision in remote communities time consuming and physically challenging.  Linguistic and cultural differences also mean that legal aid agencies need to invest more time and energy in delivering services to gain the trust and confidence of members of a community and an understanding of the cultural context of their clients.  For the same reasons legal aid agencies need to have the capacity to attract and retain committed, skilled and experienced staff.  General socio-economic disadvantage, and accompanying issues such as lack of housing, high levels of substance abuse and violence, also pose significant challenges for service delivery.

Indigenous people in the Northern Territory are disproportionately affected by family violence and comprise a significant majority of victims and offenders of family violence.
    The Northern Territory has a homicide victimisation rate of 8.7%, which is 5 times the national average, and in 2000-2001 almost all of the victims of homicide in the Northern Territory were Indigenous.
  About a quarter of homicide incidents in the Northern Territory occurred in the context of a family or intimate relationship. Many young people are exposed to violence in their families and most of the victims of family violence are women and the violence is perpetrated by their partner or ex partner.  

Current legal aid arrangements

There are a range of legal aid services in the Northern Territory including Aboriginal legal services, community legal services and the Northern Territory Legal Aid Commission.  There is also some evidence of pro bono legal assistance by the private legal profession however this is not well documented or coordinated across the Territory.  The Commonwealth provides funds for legal aid to the Northern Territory Legal Aid Commission (NTLAC) and to Aboriginal legal services and Family Violence Prevention Units through ATSIS.  The Northern Territory provides funds for the Northern Territory Legal Aid Commission and specialist domestic violence legal services in Alice Springs and Darwin.

Most services are based in the major centres of the Northern Territory: Alice Springs, Darwin and Katherine.  There are some exceptions to this, such as the Miwatj Aboriginal Legal Service based in Nhulunbuy, and a number of services provide outreach services to some remote communities. 

Under the current agreement between the Commonwealth, NTLAC and the Northern Territory, which will expire in June 2004, the Commonwealth pays the Northern Territory Legal Aid Commission about $2 441 000
 for the provision of specified legal aid services.  The basis of the agreement is that Commonwealth funds should only be used for Commonwealth matters and they are generally limited to matters arising under the Family Law Act, Child Support legislation, Commonwealth criminal matters and some civil matters arising under Commonwealth law.  The safety of children and the likelihood of domestic violence are specifically identified in the agreement as relevant to the provision of services, however this is only in the narrow areas of Commonwealth laws and priorities as defined in the current agreement. 

The guidelines, which form part of the legal aid agreement between the Commonwealth, NTLAC and the Northern Territory, place an emphasis on funding for individual cases of litigation and the classification of matters as either Commonwealth or State/Territory.  They do not adequately take into account that in many areas of law the Commonwealth and Territory in effect have joint responsibility nor do they contain sufficient flexibility for response to local and regional needs.  In the area of consumer protection many legal remedies are available under both Commonwealth and Territory legislation. In the case of the Northern Territory it can be argued that due to the context and needs of Indigenous people specific strategies need to be developed to improve outcomes for Indigenous consumers.  Based on successful work in the area of family violence these strategies could comprise of a combination of face to face legal education and awareness, extensive liaison and cooperative arrangements with existing organisations and networks in Indigenous communities and targeted casework. There is inadequate recognition in the current guidelines for activities, such as education, advocacy and liaison, which might support the regulatory activities of organisations such as the Australian Securities and Investment Commission (ASIC), the Australian Competition and Consumer Commission and the Northern Territory Consumer Affairs.  While the Commonwealth grant to the Northern Territory Legal Aid Commission includes a specified amount of $48 198 per year for community legal education this is a modest amount of money given the range of potential issues and is insufficient to provide any targeted services for Indigenous people.

The funds provided by the Commonwealth for legal services provided by the Aboriginal legal services are overwhelmingly used to assist Indigenous men charged with criminal matters. The Aboriginal legal services provide visiting or outreach services to a number of remote communities however this is usually tied with a visiting court service and the services provided are predominantly in the area of criminal law.

Family violence prevention units, also funded by ATSIS, provide some assistance to victims of family violence.  These are based in Darwin, Katherine and Alice Springs and they provide important outreach services to some remote communities.  In this area there are however some significant gaps and recent research has identified the need for further services in both the Top End and Central Australia.

Community legal centres are also based in Darwin, Katherine and Alice Springs.  They have a limited capacity to provide outreach services and some of these services are already involved in providing services to victims of family violence.

There are also a number of non legal agencies that provide important information and advocacy services in the area of consumer rights and family violence.  Some of these agencies operate in remote areas and their work could be strengthened if there was both improved coordination of legal aid services and an increase in resources for these areas.

Consumer protection legal issues

Consumer issues of particular relevance for Indigenous people in the Northern Territory are some practices associated with book up
, the operation of competition in remote communities particularly as this affects community stores, the protection of Indigenous property rights in the visual arts industry, unconscionable consumer credit, door to door sales and the sale of second hand motor vehicles and related credit arrangements. 
  

Recently a number of national bodies, such as ACCC and ASIC and the Ministerial Council for Consumer Affairs, have recognised that Indigenous consumers face specific disadvantage in consumer issues and have taken some initiatives in this area.  The Northern Territory Officer of Consumer Affairs has also recognised the specific needs of Indigenous people and has launched an information and awareness campaign targeting Indigenous consumers and undertaken some targeted and proactive regulation particularly in the area of the sale of second hand motor vehicles.  Both the ACCC and ASIC have undertaken some important research and education work in the areas of book up, the regulation of community stores and consumer eduction.
  The Ministerial Council for Consumer Affairs has recently endorsed the development of a National Indigenous Consumer Strategy to be coordinated by representatives from State and Commonwealth consumer agencies.

Consumer protection is regulated by a range of State/Territory law, uniform State/Territory law and Commonwealth law.  In many cases legal remedies for breach of consumer protection are available under both Territory and Commonwealth law and require a significant level of cooperation between State and Commonwealth enforcement agencies.  One example is the operation of book up in the Northern Territory which may be potentially regulated through the application of the Consumer Credit Code, unconscionable conduct provisions in the Consumer and Fair Trading Act (NT), the Trade Practices Act (Cwth), the Australian Securities and Investment Act 2001 (Cwth) and the application of the Electronic Funds Transfer Code.
 A further example is the regulation of hawking (or unsolicited sale) of financial services or products provided by the Corporations Act (Cwth) and the Consumer and Fair Trading Act (NT).  The vulnerability of isolated Aboriginal communities to such practices has been illustrated by recent enforcement action taken by ASIC  in relation to the sale of insurance products to Aboriginal people in the Northern Territory.

In other cases consumer issues have cross border implications when traders from another state operate in the Northern Territory.  A recent example of this is the sale of cars by an interstate car dealer to Indigenous people in remote communities by facsimile and telephone.  The dealer, not registered under the Northern Territory legislation, advertises in the Northern Territory and promotes no deposit, easy to get finance in order to purchase a car.  Consumers in Indigenous communities have little or no easy access to advice and information about consumer credit arrangements.  

While Territory and Federal enforcement agencies are taking some important initiatives in this area they are concerned that Indigenous consumers are reluctant to complain about breaches of consumer protection laws and that there is significant gap between exploitative practices that may be occurring in remote Indigenous communities and the action taken by regulatory agencies in relation to these practices.  The mechanisms for ensuring compliance with consumer protection legislation are generally driven by a complaints from consumers.  The low rate of complaints from Indigenous consumers can be attributed to both a lack of understanding of consumer rights as well as a lack of assistance in order to make such complaints.  Given that many Indigenous consumers in remote areas will face barriers constituted by geographic isolation, linguistic and cultural factors, poverty, lack of appropriate financial services, welfare dependency and powerlessness it is likely that they will require some assistance to make complaints about breaches of consumer protection laws.

Federal and Territory consumer enforcement agencies recognise the need to work in partnership with community based organisations in order to effectively carry out their role.  It is suggested that agencies working closely with Indigenous people, such as legal services or land councils, could play a strategic role in providing education and awareness on consumer protection issues and assist to report breaches of consumer protection law.
  However this suggested strategy does not take into account that Aboriginal legal services are substantially concerned with providing assistance to people charged with criminal offences and that the smaller civil sections of those organisations do not have the resources to assist individual consumers with disputes involving small amounts of money.
  Other legal aid providers such as the Northern Territory Legal Aid Commission and community legal centres do not currently have resources to focus on Indigenous consumer issues particularly in remote areas.

The fact that both Commonwealth and State enforcement agencies are taking a greater interest in this area, and undertaking some collaborative activities, underscores that Indigenous consumer protection issues are a joint Territory and Commonwealth responsibility.  However this is inconsistent with the current arrangements for legal aid particularly the narrow approach taken by the Commonwealth  where a strict demarcation between Commonwealth and Territory matters is maintained and funds are largely confined to supporting individual cases of litigation.

Family violence

Indigenous people are disproportionately affected by family violence and their legal needs in this area are distinct from the legal needs of many non-Indigenous people The existing framework for Commonwealth contribution to legal aid in the Northern Territory does not adequately meet the needs of Indigenous victims of family violence because of the distinction made between family law and domestic violence matters.  Under the current agreement Commonwealth funding may only be used for family law matters arising under Commonwealth law and other legal issues relating to protection of victims, such as restraining orders, child welfare proceedings, criminal prosecutions are considered to be a Territory responsibility.

The family law system is an important avenue of assistance for many people seeking to protect themselves and their children from violence, however it is the experience of many agencies working in this area that the remedies available under the Family Law Act are of limited relevance to Indigenous women experiencing family violence in parts of the Northern Territory.  One consequence of the value placed by Indigenous people on the maintenance of family and kinship structures is that they are reluctant to use legal remedies, such as those available under the Family Law Act, that involve separation of families.  They are more likely to turn to other legal remedies to address family violence which are generally available under Territory law. Indigenous people are therefore indirectly excluded from a significant amount of resources directed towards legal aid in the Northern Territory.

While some Indigenous people do use the family law system, and it is important that Indigenous people have access to this system, it is of limited assistance to many victims of family violence in the Northern Territory.  People living in remote areas have significant problems in gaining physical access to legal aid for family law and related support agencies such as the Family Court Counselling Service.  The visiting services provided by the ALS’ would rarely undertake family law matters and other agencies such as the family violence units, or women’s legal services, would have difficulty in taking on family law cases   This is reflected in the low take up rate of available family law services by Indigenous people in the Northern Territory.  Figures from NTLAC show that their family law services are underused by Indigenous people and in 2003-2004 only 19% of clients who obtained grants for family law assistance were Indigenous. 

The low use of the family law system by Indigenous people is in contrast with the data that indicates that Indigenous people, particularly women and children, are likely to have a disproportionate need for legal assistance as a result of family violence.  There is evidence that Indigenous women are increasingly turning to the mainstream legal system for assistance with combating family violence through criminal proceedings and restraining order proceedings.

A number of recent reports and evaluations emphasise the need for flexible, culturally appropriate responses that take a holistic approach to family violence.  In addition, research on good practice responses to family violence, and the work of the Family Law pathways group, emphasises the need for holistic approaches.  The current approach to resourcing legal and advocacy services for victims of family violence is fragmented and is a barrier to providing holistic responses.

A number of successful, community based legal initiatives have been developed in the Northern Territory to assist victims of family violence.  For example the NPY Women’s Council Domestic Violence Service and the Top End Women’s Legal Service have operated successful community based programs for some years.  These projects place an emphasis on legal protection for individuals and developing the capacity of communities to resolve or prevent family violence at a community level.  While these services, and others provide direct services in a number of remote communities for victims of family violence there remain significant gaps.

The nature and extent of the problem of family violence in the Northern Territory, and its impact on children, brings it within the broad area of Commonwealth responsibility for ‘family law’ issues.  As a matter of equity the Commonwealth needs to consider whether its current policies ensure that resources are directed towards appropriate solutions for family violence.  The Commonwealth should not rely on a narrow formulation of ‘family law’ issues in order to justify funding arrangements which are not meeting the needs of victims of family violence.

� Taylor at page 4.  According to 2001 Census figures 50 785 people in the Northern Territory indicated Indigenous status. This figure is based on 2001 Census results.  The Northern Territory Treasury argues in its 2003-4 budget papers that the Census undercounts the Indigenous population in the Northern Territory due to a geographic, cultural and climate factors and the methodology used by the ABS


� John Taylor “Indigenous economic futures in the Northern Territory: The demographic and socioeconomic background, Centre for Aboriginal Economic Policy Research Discussion Paper No 246.


� Taylor at page 5.


� Taylor at page 4.


� Taylor at page 13; welfare income is defined as non employment income.


� Taylor at page 12.


� The proportion of adult Indigenous people in employment fell from 20 per cent to 16 per cent.  This does not include people working in CDEP schemes.  Taylor at pages 7 and 8.


� ABS Regional Statistics Northern Territory 1362.7


� Altman and Ward particularly at 30.


� For the year 1999-2000 according to data supplied by the NT Police 62% of victims were Indigenous.


� Australian Institute of Criminology, Homicide in Australia, 2000-2001 National Homicide Monitoring Project.


� The amount for 2003-4.  Last year the amount was $2 334 000.


� For example there are no services for significant communities in the Top End such as Maningrida and the Tiwi Islands.  There is also a need for services in communities in the Barkley Region around Tennant Creek.


� The centres in Katherine and Alice Springs are specialist women’s services.


� Gordon Renouf “Book up some consumer problems” ASIC 2002.  Book up is a common term for informal credit offered by stores and other traders.  In some areas book up involves the retention of a debit card, and in some cases the PIN, by the trader to secure the debt.


� Jon Altman and Sally Ward “Competition and consumer issues for Indigenous Australians”


� In 2002 the ACCC launched their store charter and ASIC have conducted research on book up and good practice in consumer education for Indigenous people.


� Gordon Renouf “Book up some consumer problems” ASIC 2002


� Altman and Ward at 60


� Renouf at 28


� Data collected by the Northern Territory Domestic Violence Data Collection Project indicates that the reporting of family violence incidents has increased from 37% in 1994-96 to 76% in 1999-2000.  Reviews and evaluations of Indigenous family violence services (operated by the Top End Women’s Legal Service and the NPY Women’s Council also indicate that Indigenous women are increasingly turning to the mainstream justice system for assistance with family violence.  They generally require assistance with obtaining restraining orders or support in criminal justice proceedings against the perpetrator.


� Between them the existing domestic violence and advocacy  services visit about 19 communities.  Many communities do not have the benefit of these services.





senate sub
senate sub

