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CHAIR'S PREFACE 
The Senate has invested a significant responsibility in the Select Committee inquiring 
into the Australia-US Free Trade Agreement (AUSFTA).   

The Agreement itself runs to well over 1000 pages including the annexes and side 
letters.  It examines in some detail every aspect of the Australia/US investment and 
trade relationship.  There is also the accompanying explanatory documentation, 
national interest statements, and the results of economic modelling on the impact of 
the Agreement.   

Well over 500 submissions were received by the Committee from various 
organisations and individuals.  There were oral presentations and specialist roundtable 
discussions on the Pharmaceutical Benefits Scheme, intellectual property and the 
economic and trade impacts.  Clearly, there is a wealth of material that has to be 
considered in order for the Committee to frame its recommendations. 

But while mastering all this information is essential to the discharging of our 
obligations under the Senate�s Terms of Reference, the true weight of responsibility 
cannot simply be measured by the volume of material before us and the effort 
necessary to render it intelligible to the Senate.  When the Senate votes on the 
legislation implementing this Agreement that is soon to be put to the Chamber by the 
Government the Senate is, in effect, voting on whether the Agreement as a whole 
comes into force or not.   

A vote which gives all the relevant bills passage without amendment triggers the 
Agreement.  Any amendment to or rejection of a bill will have the effect of abrogating 
the whole Agreement. 

The Select Committee, mindful of this responsibility, has taken considerable care to 
seek input from a wide range of stakeholders and to question witnesses in detail about 
their views.  As well, we have commissioned independent economic research from Dr 
Philippa Dee, an eminent expert in the field.  Her report and all the relevant 
submissions and the proceedings of the Select Committee thus far are on the public 
record, enabling members of the public to follow our inquiry in detail.  This is 
important.   

Since the riots in Seattle at the 1999 WTO Ministerial Meeting, trade issues have 
almost always attracted controversy.  Some groups have demanded a direct say in 
government-to-government negotiations.   In its report Voting on Trade the Senate 
Foreign Affairs, Defence and Trade References Committee considered that argument 
and a number of the other points frequently made by those protesting about 
globalisation and trade issues. 

 



  

 

It was the view of that Committee, a view that I trust is shared by this Select 
Committee, that the Parliament is the appropriate venue for scrutinising the activities 
of the government and is the only institution accountable to the nation as a whole for 
the decisions it takes.  And while governments engaged in the making of international 
agreements are encouraged to be as transparent as possible in their deliberations, 
consistent with the need for confidentiality of negotiations, governments are 
ultimately accountable to the Parliament of which the Senate Select Committee 
process is part.  

A notable feature of the Agreement is the absence of a provision requiring a deadline 
for the consideration by the Parliament of its terms.  Notwithstanding, the parties to 
the Agreement, Australia and the US, have declared that they have targeted the 1st 
January 2005 as the date by which the Agreement should come into force.  Subject to 
the ability of the Select Committee to complete its processes, that date appears to be a 
reasonable target.   

The lack of a binding deadline, however, does enable the Senate to clarify issues and 
test the Government�s understanding of the implications of this Agreement.  As many 
of the parties appearing before us have said, and as the Government itself proudly 
acknowledges, this Agreement was completed in near-record time.  That fact alone 
requires the Select Committee to exercise care in satisfying itself about the terms of 
the Agreement and in framing recommendations with respect to it because, should the 
Agreement come into force, it will then be too late to correct any unanticipated 
anomalies.   

Another reason for care is that trade agreements per se are a form of economic 
legislation.  Removing barriers to exports obviously increases the competitiveness of 
Australian firms in foreign markets and often leads to an increase in the goods and 
services we can sell overseas and the jobs we create in Australia.  

Conversely, allowing foreign firms to compete in the Australian market increases 
domestic competition applying downward pressure on prices and upward pressure on 
quality and efficiency.  This has obvious benefits for the nation as w hole.  However, 
greater foreign competition in Australia means market forces shape the economy, 
moving it in the direction of greatest efficiency, that is, where it is more competitive.  
Inefficient firms may lose market share or even go under. 

The adjustment mechanisms to cushion the transitional effects of a shift to a more 
efficient economy are one of the most important issues in gaining public acceptance 
for trade agreements.  The Centre for International Economics has published a list of 
where additional jobs will be created and where existing jobs will be lost if this 
Agreement goes ahead.  Both individuals and industry sectors can be adversely 
affected by the market restructuring an FTA causes.  The adjustments required to deal 
with these adverse effects are appropriate matters for the Select Committee to take 
into account in arriving at a balanced assessment of whether the FTA, overall, is in the 
national interest. 



  

 

In November 2003, the Senate Foreign Affairs, Defence and Trade Committee tabled 
its report Voting on Trade, which included a substantial investigation of the issues and 
likely effects of the (then being negotiated) Australia-US Free Trade Agreement. This 
Committee included several members of the current Select Committee. A major 
purpose of that inquiry was to bring before the government those issues that were 
considered critical with respect to the negotiating of that Agreement. It was intended 
to serve both as a reference point and guide for the way Australia might approach the 
development of the proposed FTA. 

Voting on Trade not only identified a series of key issues to be considered, but made 
recommendations as to how they should be handled. The report also made some 
substantial recommendations about the kind of process that would best deliver a free 
trade agreement that could expect the support of the Parliament and the public. 
Unfortunately, the government did not respond to those recommendations, nor, it 
seems, did it even to take into account the concerns that the Committee had clearly 
identified. 

As a consequence, the issues that Voting on Trade pointed to as significant matters 
requiring urgent and forthright attention have again surfaced in this present inquiry as 
matters about which there remains considerable public disquiet. These include the 
PBS, the use of a negative list approach to market liberalisation, the compromising of 
cultural objectives (especially in media), the regulation of foreign investment, 'rules of 
origin' mechanisms, and so on.  

Voting on Trade also recommended that the government seek a thorough and 
independent assessment of the proposed agreement via the Productivity Commission. 
This was ignored. Instead the public has been presented with a series of modelling 
exercises that are in conflict with each other, generating in both the public and 
professional realms more heat than light.  

The Senate, through the both Foreign Affairs and Trade Committee and the Select 
Committee, has consistently sought to play a constructive and educational role to  
ensure that the free trade agreement with the United States was pursued in an optimal 
fashion in terms of process, and that negotiators attended to the key concerns of the 
Australian public so that the national interest might be preserved and enhanced.  

As this Interim Report is tabled, the government has introduced the domestic 
legislation by which it hopes to effect the implementation of the Australia-US Free 
Trade Agreement. Therefore the Select Committee is only now in a position to turn its 
attention to that implementing legislation. This will be an important task, because it is 
only by scrutinising this legislation that the Select Committee will be able to assess 
whether the issues and concerns that have persisted throughout both Senate inquiries 
will be satisfactorily resolved. 

 

Senator Peter Cook (Chair) 



 

 

 



  

 

Chapter 1 
1.1 In mid-2001, the Prime Minister signalled Australia's interest in negotiating a 
free trade agreement with the United States. At the time, the United States 
administration was seeking renewal of its Trade Promotion Authority. This Authority 
allows it to negotiate trade agreements, which can then be accepted or rejected by the 
Congress but not amended. 

1.2 In November 2002, the United States formally announced its intention to enter 
into negotiations with Australia. United States legislative requirements required a 
ninety day period after announcement to allow consultation with Congress, before 
formal negotiations could begin. 

1.3 Each country produced a statement of objectives for the negotiations and 
these can be found at Appendices 3 and 4 of the Senate Foreign Affairs, Defence and 
Trade References Committee's report Voting on Trade of November 2003. 

1.4 The first formal round of negotiations was held in Canberra in March 2003 
and the second and third rounds in Hawaii in May and July 2003. These discussions 
focussed on developing the broad framework and the legal text and also reaching 
agreement on the Chapter structure. 

1.5 Negotiations on market access did not begin until the third round. United 
States legislation required the completion of an economic assessment of the Free 
Trade Agreement by the United States International Trade Commission before 
commencement of that part of the negotiations. 

1.6 A meeting between the Prime Minister and President Bush, in Texas in May 
2003, sealed the urgency of the process. The leaders announced that their intention 
was to complete negotiations by December 2003. 

1.7 A further negotiating round took place in October 2003, followed by the final 
sessions in December 2003 and January 2004. On 8 February 2004, the Minister for 
Trade and the US Trade Representative announced the completion of negotiations. 
The formal process of signing the Agreement took place in Washington on 18 May 
2004. The draft AUSFTA was tabled in both Houses of Parliament on 4 March 2004. 

1.8 The negotiation of the AUSFTA is the latest and possibly most significant 
event in the history of trade between the two countries. A chronology of key events of 
Australia's trading relationships with the United States has been appended1. 

                                                 
1  A. Rann, 'Chronology of events leading to the Australia United States free trade 

agreement, Unpublished memo, Foreign Affairs Defence and Trade Section, 
Parliamentary Library, Department of Parliamentary Services, Canberra, 2004. 



2  

 

The Senate Select Committee 

1.9 On 11 February 2004, the Senate established a Select Committee on the Free 
Trade Agreement between Australia and the United States of America, to report to the 
Senate within three months of the text of the agreement becoming publicly available, 
or on such later date as determined by the Committee2. The Select Committee was 
asked to: 
• determine whether the Agreement as a whole is in Australia's national 

interest; and 
• examine its impact on Australia's economic, trade, investment, social and 

environment policies. 
1.10 The government made the draft text of the AUSFTA publicly available on 4 
March 2004, under the provision that it still needed to be 'legally scrubbed'. The 
Senate Select Committee held its first meeting on the 11 March 2004. At this meeting, 
Senator Peter Cook was elected chair, and the Senator George Brandis deputy chair. 
The other Committee members are Senators Conroy, Ferris, O'Brien, Boswell, 
Ridgeway and Harris.  

1.11 The Committee wrote to over 200 key stakeholders, organisations and 
industries bodies inviting submissions, and advertised in the press. At the time of 
writing this report there have been 530 submissions made to the Committee.  A copy 
of each submission can be viewed at www.aph.gov.au/senate_freetrade 

1.12 The first public hearing was held in Sydney on 4 May 2004 - a list of hearing 
dates3 and locations can also be viewed at the above mentioned website.  The 
Committee has heard from a cross section of witnesses and will be holding several 
more public hearing after this interim report is presented to the Senate.  

1.13 The Committee has also held several round table discussions on key aspects 
of the Agreement.  These roundtables brought together leading economists and trade 
specialists4, experts in intellectual property and copyright issues5, and organisations 
and specialists with a keen interest in the Agreement's possible ramifications for the 
Pharmaceutical Benefits Scheme6. 

1.14 As well, the Committee engaged a private consultant (Dr Philippa Dee) to 
assist in its assessment of the AUSFTA. The Committee has released Dr Dee's report, 
which will inform the Committee's judgement on the overall impact of the AUSFTA. 

                                                 
2  Journal of the Senate, No.126 dated 11 February 2004 

3  Although the Committee Chair proposed numerous hearing dates in the month of April 
while the Senate was not sitting, agreement could not be reached to hold hearings on 
those days as a number of senators were not available. 

4  Committee Hansard, 5 May 2004, p18 - 67 www.aph.gov.au/senate_freetrade 

5  Committee Hansard, 17 May 2004,  1-42 www.aph.gov.au/senate_freetrade 

6  the proposed date for the PBS round table discussion is 21 June 2004 �a program will be 
available on www.aph.gov.au/senate_freetrade 
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1.15 It should be noted that while the Senate has been holding its inquiry so has the 
Joint Standing Committee on Treaties. This Committee's report on the AUSFTA is 
expected to be tabled during the parliamentary sitting week 21-24 June 2004. 

What is a free trade agreement? 

1.16 A free trade agreement is typically a bilateral, preferential7 agreement 
between two countries aimed at securing maximum access to each other�s domestic 
markets in order to facilitate trade in goods and services. It commits the parties to 
policies of non-intervention by the state in trade between their nations. Such an 
agreement usually entails: 
• removing or lowering explicit trade barriers, including import taxes (tariffs) 

and import quotas.  
• softening or eliminating non-tariff or �hidden� trade barriers � for example, 

quarantine laws, production and export subsidies, local content requirements, 
foreign ownership limits, and domestic monopolies.  

 
1.17 Free Trade Agreements necessarily involve an exception to the Most 
Favoured Nation (MFN) principle, the fundamental rule guiding trade in goods among 
members of the World Trade Organisation. Under the MFN rule, members of the 
WTO must give fellow WTO members no less favourable treatment in terms of tariff 
rates and other trade measures than they afford to any other country. However, WTO 
rules allow individual countries to afford preferential treatment to partners in an FTA, 
provided that the FTA conforms to certain strict conditions.  

1.18 The rationale for allowing this exception is set out in Article XXIV of the 
General Agreement on Tariffs and Trade (GATT) of 1947, which recognises the 
desirability of increasing freedom of trade by the development of closer integration 
between member countries through agreements establishing free-trade areas. At the 
same time, strict conditions apply to FTAs to ensure that they serve a liberalising 
purpose in international trade and do not encourage the establishment of new barriers. 
Nor should FTAs provide an occasion to introduce new measures discriminating 
between trading partners. 

1.19 The crucial test of an FTA is that it must eliminate all tariffs and other 
restrictions on substantially all trade in goods between its member countries. Although 
WTO members have differed over how precisely to define 'substantially all trade', few 
would disagree that this means, at the very least, that a high proportion of trade 
between the parties - whether measured by trade volumes or tariff lines - should be 
covered by the elimination of tariffs and other restrictive trade regulations. Australia 

                                                 
7  Some economists contend that a 'preferential' agreement is, by its very nature, also 

'discriminatory' � that is, discriminatory against all those countries that are not included in the 
FTA. 
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considers that this must be a very high percentage, and that no major sector should be 
excluded from tariff elimination.8 

1.20 The WTO also provides for bilateral or regional agreements liberalising trade 
in services. While an FTA as defined under the WTO does not have to include trade in 
services, most contemporary agreements that are labelled 'Free Trade Agreements' 
cover both goods and services, reflecting the growing importance of the services in the 
global economy.  

1.21 In addition to trade in goods and services, FTA frequently cover such issues 
as investment protection and promotion, government procurement and competition 
policy, which are either not yet encompassed by WTO rules or only partially covered.  

1.22 FTAs often also contain practical provisions in areas such as harmonisation or 
mutual recognition of technical standards, customs cooperation, application of 
subsidies or anti-dumping policies, electronic commerce, and protection of intellectual 
property rights.  

Multilateral v bilateral trade agreements 
1.23 A prominent concern among critics of free trade deals is that  Australia�s 
negotiation of a free trade agreement with the United States of America would be 
detrimental to current multilateral trade and service negotiations by undermining the 
principles of the multilateral trading system through the WTO. For example, the 
negotiation of a bilateral trade agreement with the United States might  undermine 
Australia�s policy support for, and credibility in, multilateral negotiations. 

1.24 The suggestion that negotiation of an FTA with the United States will 
undermine the multilateral trading system or signal a lessening of Australia�s 
commitment to the WTO and multilateral liberalisation has always been strongly 
contested by DFAT.  

• FTAs are sanctioned by the WTO � if they are comprehensive and trade 
creating�; 

• FTAs can help the WTO system to generate momentum by liberalising 
difficult sectors among a few countries�9 

 
1.25 The Committee notes the arguments made by DFAT above, but notes also that 
some of these points have been contested, and some clarification may be required.  
For example, FTAs are sanctioned by the WTO only if they are compliant with the 
WTO constitution. A better example of FTAs generating momentum for the 
multilateral round may be the North American Free Trade Agreement and the 
Uruguay Round. 

                                                 
8  Department of Foreign Affairs and Trade at 

http://www.dfat.gov.au/trade/negotiations/us_bkg.html 

9  Submission 54 to Voting on Trade Inquiry, pp. 39-40 (DFAT) 
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1.26 The Australian Government is pursuing a combined multilateral, regional and 
bilateral approach to trade policy suggesting that Australia may be �left behind� if it 
does not negotiate free trade agreements in tandem with multilateral negotiations: 

Many other countries are in the process of negotiating or seeking free trade 
agreements with our trading partners. This could pose risks to our interests 
if our competitors were to gain preferential access to our export markets. It 
is possible, too, that investment might be diverted from Australia to other 
countries that have negotiated preferential access with each other. Inaction 
as others negotiate free trade agreements could risk an erosion of our 
competitive position in those markets.10 

1.27 DFAT considers free trade agreements that are comprehensive in scope and 
coverage can complement and provide momentum to Australia�s wider multilateral 
trade objectives. DFAT stated that one of the best ways of ensuring this occurs is for 
agreements to meet the criteria in the WTO agreements.11 

1.28 However, free trade agreements are contrary to the fundamental �most 
favoured nation� principle that underpins the WTO.  

The most favoured nation principle became the first article of the GATT. A 
shared understanding that trade relations should be on a most favoured 
nation basis is really the first vehicle for carrying forward this idea. 
Institutionally, the idea is embodied in Article I of the World Trade 
Organisation, the most favoured nation clause, which is based on the old 
GATT. Of course the GATT included Article XXIV, which was to provide 
an exception to the most favoured nation clause. That exception was 
introduced to keep open the possibility of developments in Europe that 
were desirable for political reasons�the developments that became the 
European Union. But the founding fathers�I think they were all fathers, 
not mothers�of the GATT and the WTO never envisaged that Article 
XXIV would become the main game.12 

1.29 The Committee also notes arguments that suggest that, with the more recent 
focus on regional and bilateral trade agreements, there is a risk that Australia and the 
world may see the emergence of the same global tensions that applied prior to the 
Bretton Woods Agreement. Such a situation may see deepening political divisions and 
Australia being excluded from certain trade blocs with enormous economic 
consequences. 

[If] trade discrimination becomes the norm and if one decides who to 
favour and who to exclude, partly on political grounds�countries that seem 
to be political friends at a point in time�there is a danger that political 

                                                 
10  Department of Foreign Affairs and Trade, Advancing the National Interest, p. 59 

11  See DFAT website: www.dfat.gov.au/trade/negotiations/australias_approach.html. See also, 
Department of Foreign Affairs and Trade, Advancing the National Interest, pp. 58�63 

12  Committee Hansard ( Voting on Trade Inquiry) 22 July 2003, p. 198 (Garnaut). See also, 
Submission 70 (Capling) to  the Voting on Trade Inquiry 
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divisions will be entrenched and deepened. There is a danger that at this 
time, when more than ever we need trust and cooperation across the 
civilisations of the world to defeat the scourges of terrorism, we will 
entrench some important divisions in the international community. 
In our region there is a danger that we will end up over time�not tomorrow 
but over time�with a division down the Pacific, with us being part of a 
block with the United States and most of East Asia having discriminatory 
arrangements amongst themselves that leave us out. That would obviously 
have horrific economic consequences for us. The economic consequences 
would be much smaller for the United States and Europe, but they would be 
huge for us, because they are our main export markets. In addition, there is 
a danger that that would make cooperation more difficult on the many 
things that we have to co-operate on at this difficult time in the world.13 
 

1.30 The Committee acknowledges that it is inherent in bilateral and regional free 
trade agreements that the MFN principle is not followed. However, the Committee 
notes that APEC, a regional economic forum that Australia helped establish, is based 
on the principle of �open regionalism�. In other words, what progress APEC makes in 
opening up markets in member economies is then automatically shared with the world 
on an MFN basis. This approach strengthens the multilateral system and prevents the 
Asia Pacific region from becoming an exclusive economic club.  

Australia�s economic relationship with the United States 
1.31 The United States is Australia�s most significant economic partner when 
measured in terms of combined trade and investment activity.  However, of all its 
trading partners, Australia carries the largest trade deficit with the United States, 
which distorts the economic relationship.  

1.32 The United States is Australia�s second most important destination for 
merchandise exports after Japan, and our most important market for services and 
investment. Two way trade in goods and services in 2002 was valued at over A$45 
billion, accounting for nearly 15% of Australia�s total trade.  The United States was 
the single most important destination for Australian services exports in 2002, 
accounting for nearly 15% of total services exports and has grown by A$363 million 
over the last five years to A$4.6 billion. Overall, however, Australia only ranks 28 on 
America's list of import sources. In 2002, for example, United States drew only 0.6 
per cent of its global imports from Australia. 14 

1.33 Australia is currently the United States� 24th largest trading partner (total 
trade) and 15th largest export market.  The United States is among Australia�s highest 
growth export markets, with 5-year trend growth at 16 per cent. Australia's 
merchandise exports to the United States represent nearly 10 per cent of total 

                                                 
13  Committee Hansard (Voting on Trade Inquiry) 22 July 2003, p. 202 (Garnaut) 

14  DFAT Fact Sheet: United States of America available at http://www.dfat.gov.au/geo/fs/usa.pdf 
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Australian exports.  However given the firming of the Australian dollar against the US 
currency, this trend can be expected to plateau. 

1.34 Principal exports to the United States in 2002 included beef - where Australia 
filled its United States tariff rate quota for the first time in late 2001 and again in 2002 
- crude petroleum, alcoholic beverages, aircraft and parts, and motor vehicles. Exports 
of elaborately transformed manufactures (ETMs) are one of the strongest performers 
increasing by 63 per cent over the last five years � albeit from a relatively small base.  
The United States is now Australia's largest market for exports of ETMs.   

1.35 The United States remains the largest source of Australian merchandise and 
services imports.  Merchandise imports accounted for 18 per cent of total imports - 
major items being aircraft and parts, computers and parts, telecommunications 
equipment and measuring instruments.  In 2002, services imports from the United 
States accounted for 20 per cent of total Australian services imports. 

1.36 As is clear from the above, Australia continues to carry a substantial 
merchandise trade deficit with the United States - the largest of any trading partner.  
Whilst the deficit doubled over 1990-95, the bilateral balance on merchandise trade 
then stabilised, remaining within an A$11-A$13 billion range in favour of the United 
States.  The trade deficit with the United States was A$12.8 billion in 2002.  The 
merchandise trade deficit is in large part the result of Australia's manufactured and 
high tech import requirements being sourced from competitive United States 
suppliers. This should all be seen in the context of Australia's overall trade deficit, 
which in September 2003 was running at $2.3 billion � the fourth highest deficit on 
record, and the 22nd consecutive month in which imports outstripped exports. 

1.37 As at 30 June 2001, the United States was the largest recipient of Australian 
investment (A$177 billion) and Australia's largest source of investment (A$235 
billion, or around 30% share of total level of foreign investment in Australia). Flows 
of Australian investment in the United States over the last five years have been 
increasing from around $18 billion in 1995 to around $97 billion in 2001, although 
dropping off in 2002 to $75 billion. In 2001-2002, the United States share of foreign 
investment in Australia was 28.7 per cent. 

1.38 Australia�s economy is small in comparison to the United States, being about 
4 per cent the size of the United States economy � roughly equivalent to the size of the 
economy of Pennsylvania.  Both the Australian and United States economies are 
already relatively open, Australia being one of the most open economies in the world. 
The United States maintains a protectionist regime in agriculture � an area in which 
Australia�s highly efficient rural producers have a comparative advantage. 

1.39 In the Committee�s view, Australia�s pursuit of a free trade agreement with 
America has as much, if not more, to do with Australia�s broader foreign policy 
objectives as it does with pure trade and investment goals. Certainly for the United 
States administration, free trade agreements can only be situated within a particular 
foreign policy  and security setting. This was made clear in a widely-reported speech 
(May 2003) to the Institute for International Economics by USTR Zoellick: 
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U.S. Trade Representative Robert Zoellick late last week said countries that 
seek free-trade agreements with the United States must pass muster on 
more than trade and economic criteria in order to be eligible. At a 
minimum, these countries must cooperate with the United States on its 
foreign policy and national security goals� The U.S. seeks �cooperation -
or better- on foreign policy and security issues,� Zoellick said� Given that 
the U.S. has international interests beyond trade, �why not try to urge 
people to support our overall policies?� he asked.  

Zoellick said that he uses a set of 13 criteria to evaluate potential 
negotiating partners, but he insisted that there are no formal rules for the 
selection or any guarantees. �It's not automatic,� Zoellick said. Negotiating 
an FTA with the U.S. �is not something one has a right to. It's a privilege.� 
15 

1.40 During the Senate's earlier inquiry into the FTA, entitled Voting on Trade, 
some witnesses regarded these sorts of remarks as signalling America�s desire to 
�cement a network of countries into a pact which will bind them to comply with 
United States foreign policy ambitions.�16  Others expressed concern that Australia�s 
national interests may be compromised by being seen as inextricably bound to the 
United States. 

Australia has built up positive trade and cultural relationships with many 
countries in our region. This is in part because we are not seen as an 
economic or cultural appendage of the United States, but as an independent 
country with its own trade and foreign policy, which has in the past differed 
with the United States on some key issues.  Australia�s role within the 
Cairns Group could be compromised if a United States-Australia FTA goes 
ahead.17 

1.41 The Australian Government has been unequivocal in this respect. In 
particular, its views are declared strongly in Australia�s latest foreign policy White 
Paper Advancing the National Interest. 

Australia�s links with the United States are fundamental for our security 
and prosperity�  Australia has a vital interest in supporting long-term 
United States strategic engagement in East Asia, because of its fundamental 
contribution to regional stability and prosperity. The government�s pursuit 
of a free trade agreement with the United States is a powerful opportunity 
to put our economic relationship on a parallel footing with our political 
relationship, which is manifested so clearly in the United States alliance.18 

                                                 
15  Quoted in Inside US Trade, 16 May 2003. 

16  Submission 53, p. 20 (Edwards) to Voting on Trade Inquiry 

17  Submission 42, p. 34 (AFTINET) to Voting on Trade Inquiry 

18  Australian Foreign and Trade Policy White Paper Advancing the National Interest Canberra 
(2003) p.(xvi) 
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1.42 The Committee agrees that Australia�s relationship with the United States is 
its most vital strategic and political alliance. However, that the linking of trade and 
investment agreements so closely to issues of security and strategic political interest is 
not without its tensions.  

As a trade economist, I get very nervous about links between trade and 
security or trade and defence or other things which are not closely related to 
trade, because they can distort the kind of agreement that comes out of it.19 

1.43 The linking of trade and security relationships is clearly regarded as desirable 
and appropriate by both the United States and Australian governments, but the 
Committee notes that the role of the United States Congress in trade matters 
introduces a distinctive dynamic into that linkage. 

The United States trade policy is not made by the administration; it is made 
in the Congress. There is a long tradition�and not a very elegant 
tradition�of United States trade policy being bought and sold in the United 
States Congress, and administration views on security priorities do not 
always hold sway in the United States Congress. So people who give high 
priority to a good political relationship and to the ANZUS alliance have 
always taken pains to separate the alliance relationship from the trade 
relationship20. 

1.44 As Australia becomes more deeply engaged in trade with its regional 
neighbours, and especially with emerging economic powers like China, any tensions 
between, say,  the United States and China, could place Australia in an invidious 
position if the Australia-United States relationship is predicated on closely entwined 
security and trade interests that verge on the symbiotic. 

1.45 A strong political relationship between Australia and the United States is 
important but this does not mean that Australia can not objectively consider the costs 
and benefits of a trade agreement with the United States. The eminent economist 
Professor Ross Garnaut, in evidence to the Select Committee stated: 

There will always be tensions and disappointments in the trade policy area, 
rather more than in Australia�s relations with a lot of other countries, 
because Australia and the United States in many rural commodity markets 
are fierce competitors. That is just a fact of life. So if you want to preserve 
the alliance [ANZUS], not just through this government but into the long-
term future, if you want to preserve a good political relationship, you will 
take care to separate the strategic and political relationship from the trade 
relationship. If ever you get them mixed up over this issue, they will be 
mixed up in future. In the end, that is going to be corrosive of the political 
relationship21. 

                                                 
19  Committee Hansard (Voting on Trade  Inquiry), 9 May 2003, p:161 (Lloyd) 

20  Committee Hansard (Voting on Trade Inquiry) , 22 July 2003, p:203 (Garnaut) 

21  Transcript of Evidence  15 June 2004,  p22 (Garnaut) 
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Chapter 2 

Mathematical Modelling of AUSFTA  
Economic Effects 

 
2.1 This Chapter broadly looks at several econometric assessments of the likely 
effects of the AUSFTA that have been prepared, as well as other reports that address 
at a broader level the costs and benefits of bilateral trade agreements. 

2.2  The Centre for International Economics (CIE) has prepared two econometric 
studies for the Australian government1 - 2001 and again in 20042. The APEC Study 
Centre, Monash University also produced a study in 2001.3  

2.3 A report by ACIL Consulting was commissioned by the Australian 
Government�s Rural Industries Research and Development Corporation. This report 
(A Bridge Too Far? An Australian Agricultural Perspective on the Australia/United 
States Free Trade Area Idea), released in February 2003, was at odds with the 
findings of the DFAT-commissioned studies. It proved to be the catalyst for some 
academic and political disputation.  

2.4 In March 2003, the Centre for International Economics published a critical 
rejoinder to the ACIL Report. In May 2003, a Productivity Commission Staff 
Working Paper was published entitled The Trade and Investment Effects of 
Preferential Trading Arrangements � Old and New Evidence. The Working Paper 
examined 18 existing preferential trade agreements (PTAs), and not those in prospect 
� such as the AUSFTA. 

2.5 The Select Committee itself commissioned Dr Philippa Dee, an extremely 
experienced trade economist and Visiting Fellow at ANU, to carry out a further 
analytical and econometric study of the proposed Agreement. Dr Dee's substantial 
career in trade economics has included senior roles at the Productivity Commission 
and as a Director with the Industries Assistance Commission during the mid-late 
eighties.  

2.6 Another assessment of the current AUSFTA, prepared by the National 
Institute for Economic and Industrial Research (NIEIR), was lodged with the Select 
Committee as part of a submission by the Australian Manufacturing Workers Union. 
The results produced by these studies have varied considerably and disagreements 
have arisen over the accuracy and validity of the various methodologies, and of the 
assumptions used by the modellers. 

                                                 
1  CIE 2001,  Economic Impacts of an Australia-United States Free Trade Area 

2  CIE 2004,  Economic Analysis of AUSFTA: Impact of the bilateral free trade agreement with 
the United States 

3  APEC 2001, An Australia-United States Free Trade Agreement - Issues and Implications 
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Centre for International Economics Study 2001 
Economic Impacts of an Australia-United States Free Trade Area 
 
2.7 The first CIE study ( 2001) estimated that, over 20 years, the net gain for 
Australia would be $US 10.9 billion and for the United States $US 16.9 billion. By 
2010, Gross Domestic Product (GDP) gains for Australia were estimated at 0.4%, 
representing an increase in monetary terms of $US2.0 billion. The study estimated that 
in terms of GDP Australia would benefit more than the United States - but that 
estimate assumed that sugar would be included in the Agreement and would 
contribute to the projected gain. 

2.8 This 2001 study used the APG-Cubed model of the Australian economy and a 
base assumption that full implementation of the Agreement would occur within five 
years. On this basis, Australian welfare gains were estimated at 0.3% by 2006, 0.4% 
by 2010 and 0.5% by 2020. 

2.9 The model predicted that both countries would benefit from increased exports 
and that Australia's current account balance would improve by 0.9%. It also showed 
that trade creation would be greater than trade diversion and that New Zealand would 
also be a net beneficiary. 

The APEC Study Centre, Monash University 
An Australia-USA Free Trade Agreement: Issues and Implications 
 
2.10 The APEC Study Centre assessment, commissioned by the Department of 
Foreign Affairs and Trade, was released in August 2001. No pattern had been 
established for the agreement at that time and the study was therefore based on an 
estimate of what sectors would be included. 

2.11 The APEC Study Centre employed three approaches: 

• examine other trade agreements to see what was included and assess what 
precedents had been established; 

• identify issues where either barriers were in place or where a dispute had 
occurred; and 

• identify common interests which could be advanced by an FTA, to mutual 
benefit. 

 

2.12 The APEC Centre's assessment concluded that an FTA would revitalise the 
trade liberalisation process in each country, increase Australia's competitiveness and 
increase GDP. Australia, as the smaller economy with lower income levels and 
smaller economies of scale in cost structures, would derive greater benefit than the 
United States, due to market liberalisation and more competition in the market. 

2.13 Over the medium term of twenty years, it concluded that the net increase in 
economic welfare could be nearly $US 10 billion for Australia. This estimate, 
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however, was based on the anticipated removal of all trade barriers. The APEC Centre 
study noted that the earlier CIE study did not include any allowance for indirect and 
dynamic effects of an FTA. It commented that these effects could be as important as 
the direct impact for Australia, albeit harder to quantify. 

2.14 The predicted increase in two-way investment would provide Australia with 
additional support for consumption, income growth and improved living standards. 
Investment, it was argued, also brings with it, management and technical skills that 
often are not available locally. 

ACIL Consulting, A Bridge Too Far?  
An Australian Agricultural Perspective on the Australia/United States Free Trade 
Area Idea 
 
2.15 The ACIL Report assessed that the economic benefits of the FTA as a whole 
would be at best very finely balanced, with the impact on Australia's farmers likely to 
be negative. In ACIL's view, the case for the FTA had to rest on broader strategic 
assumptions, but the articulation of these had not been made clear. 

2.16 Trade diversion was also a serious issue that threatened any presumed benefits 
of the FTAs with America. The modelling conducted by ACIL showed that over a 5 
year phase in period of complete free trade with the United States, the outcome would 
be slightly detrimental to the Australian economy. 

2.17 Ironically, some of the biggest gains suggested by ACIL included large 
increases in the volume of trade in sugar in particular, and to a lesser extent dairy 
products and meat. 

2.18 ACIL  contested the argument that any gains from the AUSFTA would simply 
add to the gains Australia might enjoy through the Doha round within the WTO or 
from unilateral cuts in protection at home. The domestic protection given by the 
United States government to its agricultural producers, enshrined in the so-called 
Farm Bill of May 2002, cast an even bigger shadow on the feasibility of Australia 
making gains in agricultural exports. 

2.19 ACIL emphasised throughout its report the primacy of the multilateral trade 
option in terms of advancing Australia's national interest. 

Centre for International Economics, 2004  
Economic Analysis of AUSFTA: Impact of the bilateral free trade agreement with 
the United States 
 
2.20 This latest study updates the earlier scoping study carried out by CIE in 2001. 
CIE commented that availability of the final range of commodities and services to be 
included, along with the timing of the liberalisation process, enabled it to evaluate the 
likely economic effects of the Agreement. Similarly, the commitments agreed upon 
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for sectors such as intellectual property, rules of origin and investment assisted in 
refining that assessment. 

2.21 CIE acknowledged the ongoing debate over the methodologies used in the 
various mathematical studies of the effects of the Agreement. It explained in some 
detail the nature of the two modelling frameworks it used in making the assessment in 
this report. One model used, the so-called G-Cubed, is a dynamic model used to 
estimate the path of changes over time. The other, the Global Trade Analysis Project 
(or GTAP), is a comparative static model. That is, it can supply snap-shots of the 
economy at a given point but cannot trace the progress of dynamic effects 
continuously. 

2.22 The dynamic effects of this AUSFTA take on special significance because of 
the long phasing period being applied to some of the arrangements. The use of two 
separate models enabled CIE to assess the likely progressive results of the AUSFTA 
and also to take advantage of the greater level of detail available through the GTAP 
model. 

2.23 Because of the disagreements over methodologies, particularly over the size 
of dynamic gains, CIE also employed a sensitivity analysis covering the most 
probable range of estimates. That analysis predicts a 95% chance that welfare in 
Australia will be improved by between $1.1 billion and $7.4 billion per year after 20 
years, when all of the liberalisation commitments will have worked through the 
economy. 

2.24 CIE's analysis indicates that in the first year immediate benefits will be partly 
offset by adjustment costs. Thereafter, the benefits will increase, as tariffs are reduced 
and new investment takes effect. CIE estimates that investment liberalisation will 
make the biggest contribution to economic growth and welfare. 

2.25 This study differs in several ways from the first study by CIE. It takes into 
account factors which were either unknown or unclear in 2001, namely that: 

• full liberalisation has not been achieved; 
• not all services trade barriers will be removed;  
• investment liberalisation has this time been explicitly considered; and 
• quantitative effects have been analysed. 
 
2.26 The study uses a discounted present value approach to quantify the benefits of 
the Agreement. It estimates that over 20 years, Australia will receive a net welfare 
benefit of $52.5 billion if measured as real GNP or $57.5 billion if real GDP is used. 

2.27 The largest contribution to economic growth and welfare is expected to come 
from investment liberalisation. Reduction of barriers to investment is expected to 
reduce the equity risk premium and lower the cost of capital, leading, in turn, to a rise 
in investment. 

2.28 Trade liberalisation is expected to increase welfare and GDP by about $1 
billion per year. It should reach this level within ten years. There is also potential for 
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future additional gains, which are not quantifiable at this early stage. There will be 
some offsetting losses through trade diversion. CIE commented, however, that trade 
diversion in services trade should be minimal. 

2.29 Export gains deriving from trade liberalisation will initially be offset by 
import increases associate with increased investment. After the first ten years, 
however, CIE's projections indicate that exports will grow faster than imports. 

2.30 The exchange rate is expected to appreciate slightly against the $US initially, 
then ease to end the decade in a small depreciation. Labour effects are also expected to 
change direction, an initial rise in employment to 0.3% of total jobs by 2012, then 
easing to the 'natural rate of full employment'. At that time benefits will be in the form 
of an increase in real wages of about 1.4%. 

2.31 CIE also assessed the likely effects of agreements reached in other sectors of 
the Agreement. In summary, its findings were: 

• the commitment relating to the PBS is not likely to have a material effect on 
the cost of the scheme itself, or of medicines supplied under it; 

• the incremental cost of the extension of copyright could not be accurately 
determined. The study estimated that it would be marginal; 

• safeguard provisions on beef and horticulture products are not expected to 
have any material effect; 

• commitments on services will allow foreign-owned subsidiaries or branches 
in Australia to benefit from the Agreement. Any concessions on services 
given by either country to third countries must be passed on to the other. In 
effect, this will minimise the possibility of trade diversion in services. 

• the Agreement should not have an adverse impact on the Australian 
environment. It does not prevent Australia from meeting its international 
environment obligations and should lead to an expansion in energy efficient 
industries. 

National Institute of Economic and Industry Research Study 
2.32 This study compares the estimated effects of the AUSFTA with the situation 
if present arrangements were to continue. It assumes economic growth rates of 2.5% a 
year for the US and 2.8% for Australia. These are lower growth rates than those 
achieved in the nineties and are based on an assessment that neither country is now 
able to afford the debt increases which supported those higher growth rates. 

2.33 In its overall assessment, NIEIR rejects the positive findings of the CIE study 
and estimates the Agreement will result in an overall loss of $46.9 billion (0.39% of 
GDP) in net present value terms. NIEIR also estimates an average annual loss of 
employment of 57,700, with a 2.5% chance that the loss will exceed 195,400. It 
suggests the downside risks involved in the AUSFTA could cause the estimated losses 
to accelerate dramatically. It concludes that on average manufacturing employment 
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will be 17,300 per annum less as a result of AUSFTA.  By 2025 manufacturing 
employment will be almost 40,000 less as a result of AUSFTA4. 

2.34 The NIEIR study is critical of several aspects of the CIE study. One main 
criticism refers to the weight CIE has given to gains from services trade (37% of the 
gains from trade liberalisation). NIEIR preferred instead to exclude services trade 
from its calculation of direct effects, although it says that the effects are partially 
captured in other calculations. NIEIR also criticises what it regarded as CIE's refusal 
to acknowledge the possibility of negative economic outcomes from foreign 
investment. 

2.35 The main focus of the NIEIR study is on what it describes as a "considerable 
loss of sovereignty", caused by the terms of the AUSFTA. It claims that the result will 
be constraints on the freedom of future Australian governments to control domestic 
economic activity and employment and to stop the drain of economic assets, such as 
intellectual property and technology, to overseas companies. 

2.36 The study concludes that this loss of sovereignty will remove a government 
economic tool which is essential if the Australian economy is to make the transition to 
a knowledge-based economy. 

Dr Philippa Dee � Report, June 2004 
2.37 This Committee commissioned Dr Philippa Dee to carry out an assessment of 
the AUSFTA. The final paper was recently received by the Senate Committee and was 
publicly released on 16 June 2004.  
2.38 The Dee Report identifies the substantive chapters of the AUSFTA (in the 
sense of offering more than the status quo), describes some of the likely economic 
effects of those chapters, and concludes with a critique of the DFAT/CIE modelling 
assessment of the AUSFTA. 
2.39 Dr Dee argues that the specified new promises to abstain from trade barriers 
in Services and Investment will not cost either party commercially and could be easily 
multilateralised. 
2.40 While some chapters define the market opening for goods, services and 
investment, other chapters circumscribe the extent of market opening. Many of the 
substantive chapters establish new consultation mechanisms or require additional 
administrative measures. In some cases these oversee the market opening elements of 
the AUSFTA, while others facilitate enforcement of customs or other regulations, or 
aid transparency. 
2.41 Aspects of the substantive chapters also establish precedents that may affect 
Australia's options in future bilateral or multilateral forums. Such precedents include 
the omission of sugar, the acceptance of tailor-made rules of origin, and widespread 
safeguard provisions.  

                                                 
4  NIEIR, response to question on notice, 22 June 2004 
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2.42 The chapter dealing with intellectual property is precedent setting in many 
respects. Essentially, argues Dee, Australia has been required to adopt US standards, 
but only when it broadens rather than narrows the scope of IP protection. The 
asymmetric adoption of United States standards in a way that overrides Australia's 
domestic copyright and digital law reform processes has also set another important 
precedent. 
2.43 In terms of the economic effects of the FTA, Dr Dee identifies some potential 
for trade diversion in a manner detrimental to Australia, but even more so for the 
United States. There are also question marks over whether Australian businesses will 
be able to take advantage of opportunities in the United States government 
procurement market. Dr Dee argues that the CIE estimate of Australians achieving 
about 30% of Canada's level of United States market penetration is more likely to be 
only 4% - a function of Australia's smaller size and being 30 times further away from 
the US. 
2.44 While the CIE claims it is difficult to estimate the economic impact of 
copyright extension, Dr Dee calculates, on the basis of ABS statistics about Australia's 
payments for royalties and license fees, that Australia's net royalty payments could be 
up to $88 million higher per year under the AUSFTA. 
2.45 Dr Dee also argues that the AUSFTA's tighter rules or origin regime, and the 
associated compliance costs, will reduce the proportion of preferential trade 
substantially below what the CIE model suggests. The omission of sugar, and the 
government's $440 million package to the sugar industry, means a net welfare cost to 
the Australian taxpayer of $70 million. This translates to an annual equivalent annuity 
value of $5 million per year. 
2.46 Examples of what Dr Dee identifies as shortcomings in the CIE study include: 

(i) No assessment of the possible effects of the non-agricultural safeguards; 

(ii) Inappropriate treatment, in the services trade area, of the issue of 
licensing restrictions; and 

(iii) Inappropriate modelling, in the investment area, of the relaxation of 
FIRB screening. FIRB screening is an ex ante factor in investment 
decisions, while equity risk premiums capture the effects of events that 
happen ex post. It is highly doubtful, therefore, that FIRB screening has 
any general effect on Australia's risk premium. 

2.47 Dr Dee provides an alternative assessment of the economic benefits by 
amending the assumptions and inputs along the lines indicated above. On Dee's 
calculations, the annual gains to Australia from the AUSFTA would amount to around 
$53 million. 
2.48 Dr Dee also provides comprehensive tables comparing the AUSFTA with 
Australia's position under WTO agreements and under GATS, and also a table 
comparing the AUSFTA with the Australia-Singapore, US-Singapore and US-Chile 
agreements. 
2.49 At a June 2004 seminar on the FTA held at Parliament House, one of 
Australia's leading economic and trade specialists Professor Ross Garnaut made the 
following comments about reports by different economic modellers. He observed:   
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I have made some comments to [the Joint Standing Committee on Treaties] 
about the CIE report. I don�t think it�s a credible bit of work and you�re not 
seeing support from independent professional economists for it.  Before the 
Senate Committee I understand that a Treasury official asked to comment 
on it talked about it being an interesting piece of imaginative economics, 
words of that kind. We can check the Hansard for the exact words. 
 
But in any case it was put forward and commissioned by a participant in the 
debate.  I think the response to Dr Dee�s report for the Senate Committee 
really underlines the need for independent and transparent analysis.  Before 
it had been released, before we had seen it, and I understand before Minister 
Vaile had seen it, Minister Vaile criticised it and said he will have DFAT 
answer it.  Well, that demonstrates that we�re not getting an objective, 
independent, transparent analysis as a basis of a good public discussion.  
And we won�t unless we step back and go through proper processes. 
 
� There�s a big literature about the political economy of trade policy 
which explains why it�s so easy to go down a path that is not in the national 
interest.  So I myself having lived through the debates of the �60s and the 
�70s am not greatly challenged by a strong weight of opinion from 
interested parties in favour of a particular style of trade policy.  If a lot of us 
had been daunted by that we wouldn�t have had the liberalisation and the 
strong growth in recent times in Australia.5    ..  

                                                 
5  Professor Ross Garnaut, Vital Issues Seminar "Australia � United States Free Trade 

Agreement" Parliament House, 17 June 2004 



 

 

Chapter 3 
3.1 The following Chapter is a 'snap shot' of the key topics that were raised 
during the Senate Committee's inquiry. Each topic is briefly described in the context 
of the AUSFTA and, when relevant, Australia's policy and/or legislative framework.   

3.2 The Senate Committee is still considering evidence and there are still 
several key witnesses to be interviewed. As a consequence each topic's key issues are 
still under discussion but some of the main concerns raised to date have been broadly 
outlined in this Chapter.  

3.3 It has been made clear to the Select Committee that the AUSFTA is very 
much a 'living' document. Throughout the text there are clauses and letters that 
provide for the ongoing review of certain aspects of the Agreement � usually by way 
of committees and working groups, and occasionally by discussions at the level of 
government officials. The extent and nature of the power bestowed on these in-built 
review mechanisms varies. It will be important for the government to manage these 
mechanisms carefully. A list of the relevant provisions is included as an appendix to 
this Interim Report (Appendix B). 

3.4 Once all the evidence and submissions have been considered, the arguments 
will be expanded and the findings presented, when the Committee presents is Final 
Report to the Senate. 

Key Topics 
Pharmaceuticals   
General   - AUSFTA Chapter 2 � Annex 2C 
3.5 Chapter 2, National Treatment and Market Access for Goods, Annex 2-C 
Pharmaceuticals covers the principles and commitments relating to the treatment of 
pharmaceuticals.  Annex 2-C sets out agreed principles recognising the value of 
innovative pharmaceuticals; contains requirements for transparency of process for 
listing and pricing of pharmaceuticals; establishes a Medicines Working Group to 
promote 'mutual understanding' of issues, including the importance of pharmaceutical 
research and development; seeks greater regulatory cooperation; and permits 
manufacturers to use the internet to disseminate information. 

3.6 An exchange of side letters to the AUSFTA clarifies Australia's understanding 
of the commitments made in relation to the Pharmaceutical Benefits Scheme (PBS). It 
reaffirms Australia's commitment to increase transparency of the PBS listing process 
and provides the opportunity of an 'independent review' for decisions not to list a drug. 

3.7 Chapter 17 contains a number of commitments relating to patent law for 
pharmaceutical products.  They include: offering the possibility of extending the term 
of patent where there has been a delay in the marketing approval process (Article 
17.10.2); providing measures to prevent marketing approval of a generic drug before a 
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patent covering the product has expired (Article 17.10.4(a)); and requiring a patent 
owner to be notified of an application for marketing approval of a generic version of a 
patented product before the patent expires (Article 17.10.4(b)). 

3.8 In addition, Chapter 21, Institutional Arrangements and Dispute Settlement, is 
applicable to the chapters relating to pharmaceuticals, namely Chapter 2 (including 
Annex 2-C on pharmaceuticals) and Chapter 17 (which contains commitments relating 
to pharmaceutical patents). The dispute resolution provisions under Chapter 21, 
Article 21.7, require that a panel of three people with experience in law, international 
trade, or international trade-related dispute resolution be set up to resolve matters of 
dispute. 

3.9 Australia is widely regarded as having one of the most equitable, accessible 
and efficient pharmaceutical benefits schemes in the world.  Currently, the Australian 
Government subsidises the cost of listed drugs so that consumers pay less for 
medicines.  Around 80% of all prescription medicines available at pharmacies are 
subsidised through the PBS.  The PBS covers more than 158 million prescriptions 
each year at a cost of over $4.5 billion per year.1  

3.10 The established process for listing medicines on the PBS involves assessment 
by the Pharmaceutical Benefits Advisory Committee (PBAC), an independent expert 
body whose membership includes doctors, other health professionals and a consumer 
representative.  When considering an application for listing, the PBAC takes into 
account the medical conditions for which the medicine has been approved for use in 
Australia; its clinical effectiveness, safety and cost-effectiveness (value for money) 
compared with other treatments.2  

3.11 If a drug is recommended for listing on the PBS, and the Minister accepts that 
recommendation, the drug is referred to the Pharmaceutical Benefits Pricing Authority 
(PBPA), which negotiates with the manufacturer on the price at which the drug will be 
listed on the PBS and advises the Minister accordingly.3  The cost of listed medicines 
has generally been kept relatively low because the PBS is effectively the single buyer 
in a market with a number of competing pharmaceutical sellers. 4 
Issues under consideration 
3.12 The sustainability of the PBS and future of drug prices in Australia is an issue 
of interest not just to one sector of the Australian economy or community, but one that 
directly impacts on all Australians.  Should the AUSFTA result in higher prices for 
pharmaceuticals, Australians would bear this cost either indirectly, as increasing tax 

                                                 
1  www.health.gov.au/pbs/general/aboutus.htm, 26 May 04 

2  www.health.gov.au/pbs.general/list_on_pbac.htm, 26 May 04 

3  Department of the Parliamentary Library, "The Pharmaceutical Benefits Scheme: Options for 
Cost Control", Current Issues Brief no. 12, 2001-02, p.2 

4  Department of the Parliamentary Library, "The Pharmaceutical Benefits Scheme: Options for 
Cost Control", Current Issues Brief no. 12, 2001-02, p.8 
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revenue is need to support the PBS, or directly through higher out-of-pocket expenses 
for non listed drugs. 

3.13 Under the AUSFTA, Australia has made a number of commitments to 
'increase transparency' of the PBS listing process, including making available an 
independent review process that can be invoked by an applicant after an adverse 
decision of the PBAC.  It has been argued that these changes will open the PBS listing 
process to increased lobbying from pharmaceutical companies, and possibly 
compromise the principles on which the PBAC decision making process is based.  In 
particular, it is asserted that the 'independent review' process is likely to take more 
account of the principles set down in Annex 2-C (recognising the value of 'innovative 
pharmaceuticals' and 'research and development'), than the PBS principles of cost-
effectiveness and equity of access to affordable medications. 

3.14 In response to these concerns, the government has issued press releases 
assuring Australians that nothing in the AUSFTA with the United States will lead to 
an increase in pharmaceutical prices, and that the fundamental architecture of the PBS, 
including the pricing and listing policies, remain unchanged by the Agreement.5  
However, to date the government has not been able to back up these assurances with 
detail on how the changes that are required will be implemented, thus the actual effect 
of the changes cannot be conclusively determined. The AMA has stated in its 
submission that the Australia government assurance that the draft AUSFTA will not 
lead to overall increase in the price of drugs in the PBS is basic to the AMA support6. 
However, they do remain concerned at suggestions by the United States Finance 
Committee, that the PBS process for patented drugs would increase as the of the 
AUSFTA.7 . The AMA also stated that the PBS is not simply about pharmaceutical 
products, it is about health outcomes8. 

3.15 Likewise, concerns have been raised about the potential impact of the 
Medicines Working Group on the Australian government's capacity to set its own 
pharmaceutical policies. Critics have argued that the Medicines Working Group will 
simply be a forum for the US pharmaceutical lobby, through the United States 
government, to put pressure on the Australian government's policies of providing 
equitable access to affordable medicines with a view to seeking higher prices for 
drugs. 

3.16 The terms of the AUSFTA provide scant detail about the exact composition 
and role of the Medicines Working Group, save that it will comprise appropriate 
federal officials and its objective is: "to promote discussion and mutual understanding 
of issues relating to this Annex�, including the importance of pharmaceutical 

                                                 
5  The Hon Mark Vaile, MP, Media Release, 16 June 1004, accessed at: 

http://www.trademinister.gov.au/releases/2004/mvt046_04.html, and 21 May, accessed at: 
http://www.trademinister.gov.au/releases/2004/mvt036_04.html 

6  submission 105, p:1 (AMA) 

7  submission 105, p:1 (AMA) 

8  submission 105, p:1 (AMA) 
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research and development to continued improvement of healthcare outcomes."  
DFAT's Guide to the Agreement simply states that: "the details of how the Working 
Group will operating and the frequency of meetings are yet to be decided."9  Recently 
at the PBS round table discussion, the government provided some further information 
about the role of the Medicines Working Group.10.   

3.17 The Select Committee believes that it is imperative that any implementing 
legislation introduced to give effect to the AUSFTA contains appropriate clauses 
setting out the structure and powers of the Medicines Working Group and specifying 
the manner in which that Working Group shall interact with the decision-making 
processes and powers of the PBAC and the PBPA. 

3.18 It may be that the Australian government takes a different view of the future 
role of the group to the United States government, which clearly believes that it will 
be a forum for furthering its stated trade agenda on pharmaceuticals. The possibility 
that this working group will create a form of institutionalised pressure that will 
undermine key elements of Australian public health policies is one that the Committee 
cannot dismiss lightly without further consideration. 

3.19 Pharmaceutical patents are a key area of concern for the Committee is the 
possible impact of the changes to patent law required by Chapter 17 of the AUSFTA.  
Several witnesses have argued that these changes will provide scope for United States 
pharmaceutical companies to seek to extend the life of pharmaceutical patents and 
delay the introduction of more cost-effective generic medicines which typically reduce 
drug prices overall.   

3.20 The net result would be that Australians would pay more for certain medicines 
than they would otherwise have done without this AUSFTA.  Some weight is given to 
these concerns in statements included in the United States International Trade 
Commission report on the effects of the AUSFTA. It notes that the AUSFTA "extends 
patent and trade secret protections beyond TRIPS and other applicable international 
agreements"11, and lists the pharmaceutical industry as one beneficiary of these 
changes. 

3.21 The pharmaceutical patents aspect of the AUSFTA is yet another area where, 
without seeing the implementing legislation, it is difficult to assess the likely impact 
of the changes agreed to by the Australian government.  Even then, the Senate 
Committee would want to know what steps the government will take to ensure that the 
patent system is not open to abuse by pharmaceutical companies seeking to extend 
their monopoly over a particular medication beyond a fair period as set out in current 
patent law.   
                                                 
9  Department of Foreign Affairs and Trade, Australia-United States Free Trade Agreement: 

Guide to the Agreement, March 2004. 

10  Committee Hansard (AUSFTA Inquiry), PBS round table, 21 June 2004, (Lopert & Deady) 

11  United States International Trade Commission, U.S.-Australia Free Trade Agreement: 
Potential Economywide and Selected Sectoral Effects, USITC Publication 3697, May 2004, 
p.115 
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3.22 If the enabling legislation does indeed open the way for pharmaceutical 
companies to effectively extend the term of their patent monopoly, thus delaying the 
introduction of generic drugs, it would seem that the government's claim that drug 
prices will not rise as a result of the AUSFTA is not sustainable.  This is an important 
matter for the future of the public health system in Australia, and not one that should 
be skimmed over for the sake of potential gains in other areas of the economy. 

3.23 Regarding the issues concerning blood, an exchange of letters (attached to 
Chapter 15 dealing with Government Procurement) deals with trade in blood plasma 
products and blood fractionation services. Should a current review (in Australia) of 
arrangements for plasma fractionation services result in suppliers of such services 
being selected through tender processes, these services will fall under the AUSFTA 
provisions. While Australia's TGA will continue to regulate blood products, wherever 
they are produced, and while Australia can preserve its policy on using plasma 
collected from Australian donors, concerns have been expressed about our capacity to 
ensure the implementation of such policies and regulations. 
 

Intellectual Property  
General  -AUSFTA Chapter 17 
3.24 Chapter 17 of the AUSFTA, the Intellectual Property (IP) Chapter, consists 
of 29 Articles and 3 Exchanges of Letters. It is the largest chapter in the AUSFTA and 
includes the following subject matter: copyright; trademarks; domain names; 
industrial designs; patents; regulated products; and IP enforcement. 

3.25 One of the key obligations in Chapter 17 requires Australia to extend its 
term of copyright protection by an additional 20 years. Article 17.4.4 provides for an 
extension of the term of copyright protection in Australia from 50 years from the 
death of the author to 70 years after the death of the author, in line with United States 
law. There is no obligation on Australia to enact retrospective protection of copyright 
material that has already fallen into the public domain. 

3.26 Chapter 17 also commits Australia to ratifying certain international IP 
agreements such as the World IP Organisation (WIPO) Copyright Treaty 1996. 
Australia has already implemented most of its obligations under the WIPO Copyright 
Treaty, however the AUSFTA requires Australia to go further in some respects, to 
more closely align with United States law. For example, Article 17.4.7 requires a ban 
on devices for circumventing technological protection measures (TPMs) and extends 
the scope of criminal offences relating to the manufacture and sale of circumvention 
devices. Australia will have a two year period from date of entry into force of the 
AUSFTA to implement its obligations in relation to TPMs. 

3.27 Article 17.11.29 and Side Letter 1 cover Internet Service Provider (ISP) 
liability obligations. These obligations establish a system for dealing with allegedly 
infringing material on ISP systems and networks. An ISP will receive 'safe harbour' 
immunity when dealing with alleged copyright infringements on their system or 
networks if they comply with certain conditions. 
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3.28 The implementation of some of Australia's obligations under the IP chapter 
will require amendment to current IP legislation. 
Issues under consideration 
3.29 With the inclusion of IP in the AUSFTA, there is some debate in evidence 
received by the Committee about whether it is appropriate to include IP in an 
agreement that has the aim of advancing free trade. IP rights are generally seen as a 
restraint on commerce since they can be used to preserve monopoly power and to 
inhibit technological developments. The adoption of United States standards of IP 
protection in a way that overrides domestic law reform processes is a precedent-
setting step for Australia.  

3.30 Several submissions argued that negotiation of Chapter 17 was a failure of 
proper policy making and that the level of detail and lack of flexibility in the 
AUSFTA is inappropriate. This may restrict future development of IP law and policy 
in Australia by making Australia's position irreversible regardless of success or failure 
of measures under the AUSFTA, unless the United States consents to any future 
changes. 

3.31 Australia's lead negotiator, Ms Toni Harmer from DFAT, has disagreed 
with these assertions, arguing that the IP chapter strengthens Australia's IP protection 
at the same time as providing flexibility to create appropriate exceptions.12 

3.32 Chapter 17 is selective in the way that it requires Australia to bring its IP 
laws into line with the United States. Australia is generally only required to adopt 
United States standards where they broaden the scope of IP protection. Concern has 
been expressed about the lack of consultation and evaluation throughout the AUSFTA 
negotiation process in relation to Chapter 17 and the significant legislative and policy 
changes to Australian IP law which it requires. 

3.33 Some parts of Chapter 17 are at odds with previous assurances by the 
Commonwealth Government that they would not be included in the agreement. For 
example, Trade Minister Mark Vaile is reported as saying that the copyright term 
extension was one of the 'standout issues' where Australia and the United States 
remained at odds in the IP part of negotiations. Specifically, he is quoted as saying 
that '(t)here is a whole constituency out there with a strong view against copyright 
term extension and we are arguing that case'.13 

3.34 Ms Harmer has told the Committee that the Commonwealth Government 
consulted widely about the impact of the AUSFTA on IP law in Australia, and will 
continue to do so.14 

3.35 On matters relating to extension of copyright protection term, including: 
Harmonisation of Australian and United States IP law; and costs/benefits to 
                                                 
12  Transcript of Evidence, 18 May 2004, p. 101 (Harmer, DFAT). 
13  Australian Financial Review, 'Mickey Mouse holds key to the future', 8 December 2003. 
14  ibid, p. 102. 
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authors/owners versus costs/benefits to users, many submitters have argued that the 
extension of the copyright protection term in Australia will come at a cost to the 
Australian economy since Australia is a net importer of IP. Further, any increased 
copyright protection would tend to benefit foreign copyright owners at the expense of 
local consumers. The AUSFTA will require Australia to extend its copyright term. 
However a comprehensive independent analysis of the costs and benefits of the 
extension has not yet been undertaken. 

3.36 The extension of copyright comes despite a recommendation in 2000 by the 
Australian Intellectual Property and Competition Review Committee that the current 
copyright protection term should not be extended and that no extension of the 
copyright term should be introduced in the future 'without a prior thorough and 
independent review of the resulting costs and benefits.'15 In 2001, the Commonwealth 
Government accepted that recommendation, stating that it had 'no plans to extend the 
general term for works'.16  

3.37 The inclusion of the copyright extension in the AUSFTA also contradicts 
assurances by the Commonwealth Government throughout the negotiation process 
that it was resistant to such an inclusion. 

3.38 Despite the Commonwealth Government's claims that harmonisation with 
United States law will be economically beneficial through increased trade and 
investment,17 the Committee has received evidence that the AUSFTA will not result in 
a complete harmonisation of Australian copyright laws with those of many of 
Australia's major trading partners, including the United States. There will remain 
important areas in which there is a lack of harmonisation. 

3.39 Further, while the Committee received evidence from groups who strongly 
support the copyright extension, concern was repeatedly expressed that Chapter 17 is 
protective of the interests of copyright owners at the expense of users. This would 
significantly alter the current balance in favour of owners and may be exacerbated 
because the AUSFTA does not harmonise aspects of United States law which are 
protective of the interests of members of the public. The result of introducing these 
provisions in Australia without making appropriate adjustments to strengthen the 
interests of users may result in copyright law in Australia being even more protective 
of owners than United States law. 

                                                 
15  IP and Competition Review Committee, Review of IP legislation under the Competition 

Principles Agreement, September 2000, p. 13. 
16  Government Response to IP and Competition Review Recommendations - Information Package, 

at 
http://www.ag.gov.au/www/securitylawHome.nsf/Web+Pages/A6C3825011D8A8B1CA256C3
30000CF9A?OpenDocument, p. 1 (accessed 7 June 2004). 

17  See, for example, Attorney General, Philip Ruddock, "Opening Address � Australian Centre for 
IP and Agriculture Conference: Copyright: Unlucky for Some", 
http://www.ag.gov.au/www/ministerruddockhome.nsf/Alldocs/RWP21E60A98ACC4ECE2CA
256E3B0080AA84?OpenDocument&highlight=unlucky%20for%20some (accessed 16 June 
2004). 



26  

 

3.40 For example, Australia's standard of originality for copyright is much lower 
than the threshold in the United States. Further, the 'fair use' defence to copyright 
infringement in the United States operates more broadly than the Australian 'fair 
dealing' defences. In 1998, the Copyright Law Review Committee recommended 'the 
expansion of fair dealing to an open-ended model' in Australia.18 However, this 
recommendation has not been implemented in Australian law and the Commonwealth 
Government has shown no intention of adopting a flexible 'fair use' exception in the 
future. 

3.41 Regarding the issues of  'contracting out' of exceptions to copyright 
infringement the AUSFTA allows copyright owners to transfer their copyright rights 
by contract which would mean that contracts could prevail over exceptions to 
copyright infringement such as 'fair use'. There are some doubts as to whether the 
relevant provision in the AUSFTA actually achieves this intention. The 
Commonwealth Government has indicated that this provision is consistent with the 
current law in Australia,19 but this directly contradicts a recommendation of the 
Copyright Law Review Committee in its 2002 report, Copyright and Contract, that 
parties should not be allowed to contract out of exceptions. 

3.42 There have been issues raised regarding anti-circumvention of TPMs, 
including geographical coding; impact on open source software, and impact on 
parallel importation. Chapter 17 requires Australia to ban devices for circumventing 
TPMs and extends the scope of criminal offences relating to the manufacture and sale 
of circumvention devices. The AUSFTA takes a much more expansive definition of 
'controlling access' to a work than is embodied in current legislation. This is despite 
the fact that the Phillips Fox report of the Digital Agenda Review (January 2004), 
commissioned by the Attorney-General's Department, recommended that TPMs 
should be limited to devices that prevent or inhibit the infringement of copyright.  

3.43 Further, litigation is still taking place through the Australian courts to 
decide whether regional coding on DVDs is an effective TPM. If the final decision is 
that it is, then the more stringent provisions in the AUSFTA could effectively 
reintroduce restrictions on parallel importing of DVDs (and other works), only a few 
years after Australia has relaxed such restrictions. The Australian Competition and 
Consumer Commission has repeatedly expressed its opposition to the concept of 
regional coding. 

3.44 The open source software industry is particularly concerned with the TPM 
provisions of the AUSFTA, arguing that the provisions will severely limit the 
industry's ability to function and develop. 

3.45 Regarding the matter of increased burden on ISP, including obligations 
relating to 'safe harbours', the AUSFTA requires Australia to introduce a more 
                                                 
18  Copyright Law Review Committee, Simplification of the Copyright Act 1968 Part 1: 

Exceptions to the Exclusive Rights of Copyright Owners, September 1998, Recommendation 
2.03. 

19  Australia-United States Free Trade Agreement, Guide to the Agreement. 
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prescriptive regime than it currently has for creating 'safe harbours' for ISPs. The 
Phillips Fox Digital Agenda Review recommended that changes should be made to 
Australia's procedures to provide greater certainty, however it did not recommend 
such a detailed approach as that taken in the AUSFTA. The level of detail may not 
allow sufficient flexibility in the implementation process for Australia. 

3.46 The AUSFTA differs from current laws in Australia in relation to the 
process of temporary reproduction (caching) of material as part of a 
telecommunications process. In Australia, the caching exemption under the Copyright 
Act 1968 does not distinguish between automatic and non-automatic caching. The 
AUSFTA gives ISPs 'safe harbour' immunity only if caching is carried out through an 
automatic process. Educational institutions have also expressed concerns about issues 
relating to temporary copying. 

3.47 Regrading software and patents, the AUSFTA extends patents to 'all fields 
of technology'. This is arguably very damaging to the software industry, as well as 
consumers, as it limits development opportunities and decreases competition. Note 
that issues relating to pharmaceutical patents are addressed above in the 
Pharmaceutical section. 

3.48 There have been concerns raised about enforcement measures.  The 
AUSFTA introduces into Australia increased civil and criminal penalties and 
procedures for breaches of IP law. This includes the introduction of criminal penalties 
where currently only civil remedies exist. 

3.49 The United States approach to IP law is quite different to the approach in 
Australia and has been widely criticised, even within the United States. Australian 
copyright law is more pragmatic and regulated, depending less on litigation and the 
development of case law than in the United States. Submissions pointed out that it 
may not be appropriate for Australia to adopt features of, for example, the United 
States Digital Millennium Copyright Act 1998 (DMCA). However, Ms Harmer from 
DFAT told the Committee that the AUSFTA does not require Australia to replicate 
the DMCA word-for-word.20 

3.50 Concerns have been expressed about disputes that may arise because of 
Australia's chosen form of implementation of its AUSFTA obligations. The Australian 
negotiators have downplayed the significance of the dispute resolution chapter 
(Chapter 21) of the AUSFTA.21 However, since Chapter 17 is based largely on United 
States law, it might be argued that the United States has certain expectations about 
what it means and will insist that its provisions be interpreted in accordance with 
United States law. This may be regardless of Australia's views of its legal effect and 
interpretation. 
 

                                                 
20  Transcript of Evidence, 18 May 2004, p. 102 (Harmer, DFAT). 
21  Transcript of Evidence, 10 May 2004, pp. 15-16 (Deady, DFAT). 
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Sanitary and Phytosanitary Measures   
General  - AUSFTA chapter 7 
3.51 To understand the complexity of the Sanitary and Phytosanitary (SPS) 
provision under Chapter 7 of the AUSFTA, it is important to understand its 
relationship with the WTO Agreement on the Application of Sanitary and 
Phytosanitary Measures and the GATT Settlement of Dispute provisions. 

3.52 The AUSFTA reaffirms existing commitments to the WTO SPS Agreement 
and consequently the AUSFTA does not contain a separate provision for dispute 
settlement on SPS matters because the WTO dispute mechanisms apply.  

3.53 Currently there are a number of regulatory agencies in Australia and the 
United States with the responsibility for SPS matters.  The Australian government's 
quarantine policies are delivered through Biosecurity Australia under the follow 
legislative frameworks: the Quarantine Act (1908) and subordinate legislation, the 
requirements of the SPS Agreement and with the standards for import risk analysis 
developed by the Office International des Epizooties (OIE) and under the International 
Plant Protection Convention (IPPC)22.  

3.54 Within Australia, risk analysis is considered to be the foundation stone on 
which all quarantine policies and actions are built.  Biosecurity Australia undertakes 
import risk analysis as a process to identify, assess and manage the risks associated 
with the importation of animals and animal-derived products, and plants and plant-
derived products. Any major policy changes to date in relation to Australia's 
quarantine framework have been made in a manner consistent with the WTO 
Agreement on the Application of Sanitary and Phytosanitary Measures and current 
Government policy. Biosecurity Australia has enormous responsibility to ensure that 
the integrity of the scientific rigour which forms the basis of the import risk analysis, 
policies and regulations of sanitary measures in maintained.  

3.55 The Animal and Plant Health Inspection Service (APHIS) is one of the 
main agencies responsible for protecting and promoting United States agricultural 
health, administering the Animal Welfare Act, and carrying out wildlife damage 
management activities.23. Like Australia, the United States operates in a manner 
consistent with the WTO Agreement on the Application of Sanitary and Phytosanitary 
Measures.  

3.56 The continuation of both Australia and the United States commitment to the 
WTO SPS Agreement is clearly stated in Chapter 7 Article 7.3.1 of the AUSFTA.  
This bilateral agreement goes further by allowing, under Article 7.4.5, the 
establishment of a bilateral SPS committee, which will consist of representatives from 
both Australia and the United States who have the responsibility for SPS matters.   

                                                 
22  www.affa.gov.au/docs/market_access/biosecurity/index.html viewed on 25 May04 

23  www.aphis.usda.gov/ipa/about/welcome.html viewed on 25 May04 
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3.57 One aim of this committee is to increase the mutual understanding of SPS 
measures and regulatory processes of each country. This committee will also provide 
a forum where the various countries can interact and exchange information on 
technical matters. It can establish additional working groups in addition to the 
Standing Technical Working Group on Animal and Plant Health Measure � the 
provisions are set out under Annex 7. 
Issues under consideration 
3.58 There is a considerable amount of concern about the need to establish an SPS 
Committee and a Technical Working Group, and what their role and influence will 
actually be.  Some of these concerns are underpinned by the perception that Australia 
and the United States, at times, use SPS measures as a trade barrier. In the Australian 
context, particularly as we are an island nation, the integrity of our scientifically based 
import risk assessment is of paramount importance to the well-being of our 
environmental, agricultural and aqua-cultural sectors.  

3.59 There have been some assurances24  that the SPS committee and the technical 
working group will provide a forum for dissemination of information and discussion 
on technical and scientific interest.  Challenges to the decision-making process are 
allowable but only on the basis of science25.  

3.60 Many have argued that Australia's scientifically based quarantine regime will 
be compromised under the influences of an SPS committee and Technical Working 
Group.  This perception is reinforced by statements made in the United States26 that 
under the AUSFTA certain SPS restrictions will be addressed through that group. The 
United States is one of the more frequent users of WTO dispute settlement provisions 
on sanitary and phytosanitary restrictions27.  

3.61 Mutual recognition, awareness and discussion as a result of interaction 
between each country's quarantine regulations regimes is desirable.  However, it will 
not take much for Australia to lose its 'clean and green' status if an invasive disease or 
pest enters the agricultural and aquacultural industries.  There is no room for 
Biosecurity Australia to be pressured to compromise its robust scientifically based 
import risk assessment regime. To do so would see Australia lose its competitive 
advantages as a nation with relatively low disease status.  
 

                                                 
24  Transcript, The Hon. Mark Vaile MP, Minister for Trade, Australia "Transcript of doorstop 

interview following Australia-US FTA signing" 18 May 2004 and Transcript of Evidence 18 
May 2004, p:5, (Greville, DAFF) 

25  Transcript of Evidence 18 May 2004, p:4, (Greville, DAFF) 

26  United States International Trade Commission, "US-Australia Free Trade Agreement: Potential 
Economywide and Selected Sectoral Effects", May 2004, p: 54, 56, 59 

27  Transcript of Evidence 18 May 2004, p:25, (Gosper, DFAT) 
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Agriculture  
General � AUSFTA Chapters 2 and 3, Annex 3-A; Tariff Schedules � Annex 2-B 
3.62 Chapter 2 sets out the tariff elimination schedule for agricultural products 
and Chapter 3 (Agriculture) establishes a Committee on Agriculture, institutional 
provisions and safeguard measures. Procedures for the elimination of tariffs and the 
establishment of duty-free tariff rate quotas on some agricultural products are set out 
in the Tariff Schedules. 

3.63 With respect to United States Tariffs, five main categories will be 
established: existing zero tariff, immediate tariff elimination, and elimination of tariffs 
in equal annual instalments over 4, 10 and 18 years. A few products are covered by 
additional staging categories (e.g. beef, avocadoes and wine). 

3.64 No provision is included for changes to tariffs on sugar or sugar products, 
nor for a change to the above-quota duty rate for dairy products. For dairy, there is an 
increase in the volume of the duty-free quota available. Agricultural tariffs will be 
eliminated over time except for these two industries. 

3.65 Most Australian tariff rates on agricultural products are already zero. The 
remainder will be eliminated immediately the Agreement enters into force. 

3.66 United States Tariff Rate Quotas will apply to beef, dairy, tobacco cotton, 
peanuts and avocadoes. The Agreement provides for the quota limits to be 
progressively increased during the tariff elimination period. 

3.67 For beef, in year 1 the duty rate within the quota will be reduced to free and 
in subsequent years the quota level will be progressively increased. From years 9-18 
the above-quota duty rate will be progressively reduced to zero.  

3.68 A safeguard arrangement will apply to imports exceeding 110% of the 
additional AUSFTA quota during the 18-year tariff elimination period. After that the 
level of duty-free imports will be unlimited but a price based safeguard will apply. 
This mechanism can only apply to imports exceeding the year 18 quota level plus an 
additional 420 tonnes per year from year 19. However, unlike the WTO agreements 
on safeguards, AUSFTA does not require that there be a causal link between the surge 
in imports and the injury. 

3.69 A number of dairy products will be subject to quota; some of these already 
have an agreed WTO quota. An additional quota volume will be allocated for each 
product and the in-quota duty rate reduced to zero immediately. The additional quota 
amounts will then be increased by 3-6% per year after year 1. The duty rates on all 
non-quota dairy products will be reduced to zero over the 18-year tariff elimination 
period. The quota and duty on Goya cheese will also be eliminated over this period. 

3.70 New quotas will apply to tobacco, cotton, peanuts and avocadoes. For 
tobacco, cotton and peanuts, the year 1 quota will be increased by 3% per year and the 
outside quota tariff will be eliminated over 18 years. Avocadoes will have two 
seasonal quotas from year 2. A base quota of 1500 tonnes will apply between 1 
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February and 15 September and a further amount of 2500 tonnes may enter duty-free 
between 16 September and 31 January. The outside quota tariff will be eliminated 
over 18 years. 

3.71 A horticulture price-based safeguard applies to a limited number of 
horticulture products listed in Section A of Annex3-A. It will apply if the FOB price 
of Australian products is lower than the specified trigger price for that product. The 
trigger price is the average of the prices applying in the two lowest years of the 
previous five years. The safeguard is assessed for each shipment individually. After 
the 18 year tariff elimination period these products will be duty free and safeguard 
free. 

3.72 The AUSFTA also declares that the two countries will co-operate on 
seeking the reform of international agricultural products in the WTO and other 
forums. A Committee on Agriculture will be established and will meet annually. 

3.73 Both countries have agreed not to use export subsidies on agricultural 
products traded into the other's market. The two countries have agreed to co-operate to 
remedy the effects of export subsidies applied by third parties. 
Issues under consideration 
3.74 The complete exclusion of the sugar industry from the Agreement has 
provoked considerable discussion. The public debate has resulted in the 
announcement of a $440 million compensation package for the industry. This, in turn, 
has raised the question of whether other industries adversely affected by the 
Agreement will receive similar assistance packages. It has also been suggested that 
Australia's acceptance of this omission will weaken our negotiating position when 
seeking an ambitious reform package for agricultural products in the WTO. 

3.75 The need for an 18 year phase-in period before some tariffs and quotas are 
completely eliminated has been questioned. This seems to be an unnecessarily long 
period for industries to adjust to the new level of competition. 

3.76 There has been considerable disquiet among commentators that the Doha 
Round negotiations have been neglected during the negotiation of the AUSFTA. 
There is concern, also, that so much time and so many resources have been applied to 
this Agreement, that Australia and the United States will be unable to regain the 
necessary momentum to achieve a satisfactory outcome in the WTO negotiations. 

3.77 As mentioned above, there is already concern in Australia over the need for an 
18 year phase-in period, which seems unreasonably long. The extension of safeguards 
beyond that time seems to be completely against the spirit of the Agreement. 

3.78 There is an absence of a most favoured nation clause. Such a clause would 
require the United States to extend to Australia treatment no less favourable than that 
accorded to agricultural products from a third country. Such a clause would require 
the United States to pass on to Australia any concessions it negotiates on agricultural 
products in a trade agreement with any third country, e.g. Chile or NAFTA. This may 
become extremely important if the United States is successful in negotiating the 
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proposed Free Trade Area of the Americas, which would include several of Australia's 
main competitors in agricultural exports.  

3.79 The National Farmers Federation28 while expressing disappointment on the 
deal with agriculture stated that they do recognise that there are some benefits for 
agricultural producers and therefore support the deal. The NFF also indicated in its 
evidence that the AUSFTA would be enhanced with the inclusion (through an 
exchange of letters) of a most favoured nation provision.29. This raises the issues as to 
why a most favoured nation provision has not been included for agriculture while it 
has been included in the Chapters applying to Services (Article 10.3) and Investment 
(Article 11.4). A most favoured nation provision would allow Australia equal 
treatment with any market access opening the US may grant on agriculture to other 
countries in other FTAs they may negotiate.  
 

Manufacturing and Labour  
General - AUSFTA including chapters 2, 4, 5 & 18 
3.80 Chapters of the AUSFTA affecting the manufacturing sector include 
Chapter 2 (National Treatment and Market Access for Goods), Chapter 4 (Textiles 
and Apparel) and Chapter 5 (Rules of Origin). 

3.81 Chapter 2 applies to trade in all goods and commits both Australia and the 
United States to non-discriminatory treatment in trade in goods. Only those goods 
substantially made or transformed in Australia or the United States, which qualify 
under the rules of origin in Chapter 5, benefit from the commitments contained in 
Chapter 2. Chapter 2 consists of 13 Articles, 3 Annexes and an exchange of letters. It 
includes the following subject matter: national treatment; elimination of customs 
duties (tariffs); temporary admission; waiver of customs duties; import and export 
restrictions; and export taxes. 

3.82 Under Article 2.2 of Chapter 2, Australia and the United States have agreed 
to abide by their WTO commitments to provide National Treatment. Essentially this 
means that Australia and the United States will provide the same treatment to 
imported goods from each other as they do to domestically produced goods. Under 
Article 2.3, tariffs on originating goods of the other party will be eliminated. The 
AUSFTA specifies whether the particular category of good will be duty free from the 
date the agreement comes into force, or will be subject to removal over a specified 
period. 

3.83 Chapter 5 sets out the rules for determining which goods are originating and 
therefore eligible for preferential tariff treatment under the AUSFTA. The chapter 
consists of 17 Articles and an Annex. 

                                                 
28  Committee Hansard, (AUSFTA Inquiry), 5 May 2004, p133 (Corish, NFF) 

29  Committee Hansard, (AUSFTA Inquiry), 5 May 2004, p147 (Corish, NFF) 
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3.84 Chapter 4 deals with issues affecting the trade in textiles and apparel. The 
chapter includes emergency safeguard mechanisms, rules of origin and customs 
cooperation. An Annex to Chapter 4 sets out the product-specific rules of origin 
applying to textiles and apparel which vary considerably depending on the particular 
product. The rules of origin which apply to textiles and apparel are based on a change 
in tariff classification approach and apply the stringent 'yarn forward' test. However, 
there are some exceptions to these rules of origin. 

3.85 Chapter 18 (Labour) of the AUSFTA reaffirms both countries' obligations 
as members of the International Labour Organisation (ILO) and strives to ensure that 
the labour principles and rights stated in Article 18.7 are recognised and protected in 
domestic law. 

3.86 The AUSFTA requires that each country effectively enforces its own 
domestic labour laws and that there be fair, equitable and transparent access to labour 
tribunals and courts. The AUSFTA recognises that it is inappropriate to encourage 
trade or investment that may weaken or reduce the protection afforded in each other's 
domestic laws. 

3.87 There is a significant difference between Australia and the United States 
regarding the enforcement of labour laws. In the United States, labour laws are Acts of 
the United States Congress and are enforceable by actions of the federal government. 
Article 18.8.1 of the AUSFTA contains a definition of labour laws. The Australian 
Government is not able to enforce state labour laws. Therefore the AUSFTA has 
defined labour laws to mean Act/s of a parliament of Australia or regulation/s 
promulgated pursuant to such Act/s, directly related to the internationally recognised 
principles and rights set forth in Article 18.7. This means that the Australian 
Government would be responsible for a failure to enforce effectively either state or 
Federal laws. The Australian Government would be required to consult with the 
relevant state government should a dispute arise. 

3.88 The dispute settlement procedures set out under Chapter 21 of the AUSFTA 
apply to the Labour Chapter in that the members of the panel chosen to determine the 
dispute are required have expertise or experience in the matter under dispute. Penalties 
are applied in the form of fines up to US$15 million p.a. paid to the Party complained 
against. Within Chapter 21, dispute provisions in relation to labour only apply to 
domestic labour laws which have not been effectively enforced. It should be noted that 
conformity to the ILO obligations are not subject to dispute settlement under Chapter 
21. 
Issues under discussion 
3.89 Under the AUSFTA, the vast majority of tariffs on manufactured goods in 
both the United States and Australia will fall to zero on commencement. However, 
since United States manufacturing tariffs are generally lower than Australian 
manufacturing tariffs, Australian tariffs will have further to fall. This will eliminate an 
obvious benefit to the Australian economy. Concern was expressed that if Australia 
loses its tariff advantage it will be necessary for increasing numbers of employers to 
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either cease production or move offshore to the extent to which they will be unable to 
pass on their losses. 

3.90 Evidence expressed concern that the rules of origin are complex and overly 
detailed and may not be sufficient to ensure that only products which are substantially 
produced in Australia or the United States will obtain concessional entry under the 
AUSFTA. The 'yarn forward' rule for textiles and apparel is said to significantly 
disadvantage Australia. Since up to 80% of Australia's textile and clothing industry 
sources its yarn from Asia the majority of the industry's goods will not qualify for 
tariff-free United States market access. 

3.91 Australia has a significant trade imbalance with the United States and in 
2002/2003 recorded the highest merchandise trade deficit with the United States than 
it has with any other trading partner. Since the trade imbalance is most acute in 
manufactured goods, it was argued that the AUSFTA will result in a worsening of the 
bilateral trade imbalance. It was pointed out that the potential for increased exports 
under the agreement needs to be offset with the likelihood of increased imports. 

3.92 The Committee received evidence arguing that the AUSFTA will have a 
significant adverse impact on the manufacturing sector in Australia, including 
considerable exacerbation of job losses, particularly in the textile, clothing and 
footwear and the automotive components industries. 

3.93 The Committee is concerned about the potential impact on domestic 
manufacturing industries and urges the Commonwealth Government to devise a 
structural adjustment package equivalent to the sugar package to assist affected 
industries.  

3.94 The Committee also notes that the AUSFTA will have a considerable 
impact on state/territory governments and their responsibilities to assist small business 
to meet United States quality standards. The Commonwealth Government should 
engage in discussions with the states/territories with a view to assisting them in 
meeting these obligations. 

3.95 Evidence suggested that there are a large number of non-tariff barriers 
which will also have the effect of limiting any increase in Australian exports to the 
United States. These include: United States product liability insurance costs; different 
United States technical standards; United States national security restrictions; and tax 
implications. 

3.96 The Committee received evidence expressing concern that the Labour 
Chapter does not provide any enforceable mechanisms to address domestic laws in 
Australia and the United States which are not consistent with core labour standards 
under the ILO. 
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Cross-border Trade in Services  
General� AUSFTA chapter 10 
3.97 Chapter 10 of the AUSFTA relates to the cross-border trade in services, that 
is, services provided under specified conditions. 

3.98 The chapter does not include service delivery where an entity in one Party 
has established a commercial presence in the territory of the other Party.  Such an 
enterprise would fall under the investment provisions in Chapter 11. 

3.99 The services sector includes a large number of relatively small enterprises 
engaged in a wide variety of activities. Consequently, it is difficult to point to a single 
regime of policies affecting the freedom of trade in this sector. Furthermore, because 
the trade in services usually does not require the movement of goods across borders, 
trade restrictions do not tend to occur in the form of tariffs. Two separate forms of 
trade restriction can generally be identified: policies artificially restricting the supply 
of services, and policies which increase the real resource cost of services.  

3.100 In both Australia and the USA, there are currently relatively low barriers to 
trade in the services sector.  Both countries, for instance, have under the General 
Agreement on Trade in Services (GATS) a range of obligations in relation to reducing 
barriers to trade in services.   

3.101 Under chapter 10, each Party will accord the other Party national or most-
favoured-nation treatment, whichever is more favourable for the service supplier. 
Neither Party may limit the number of service providers or require those providers to 
have an office in its territory. There is a range of exceptions specified in Annexes 1 
and 2 of the AUSFTA.  
Issues under consideration 
3.102 A substantial number of submissions have raised concerns regarding the 
protection of local content requirements in the entertainment industry.  Under the 
AUSFTA, the Australian government would lose its ability to negotiate or impose 
higher local content requirements for broadcasting.  This is a particular concern in 
relation to subscription television and new media services, where the current local 
content and expenditure requirements are much lower than for free to air television.  
This may effectively shut the Australian entertainment industry out of subscription 
broadcasting and new media, as they compete with inexpensive, readily available 
American programming. 

3.103 The services chapter of the AUSFTA operates on the basis of a 'negative list'.  
That is, a service falls under the AUSFTA if it is not specifically excluded in an 
Annex.  This model may be contrasted with the GATS, which operates on the basis of 
a "positive list", where the GATS applies only to those services listed.  A number of 
submissions expressed the view that Chapter 10 of the AUSFTA should operate on the 
basis of a positive listing of services to be affected. This would provide greater clarity 
and be consistent with the GATS agreement. 
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3.104 Under the AUSFTA, newly developed services automatically fall under the 
agreement.  Australia would lose the ability to protect new, innovative services from 
full competition under 'infant industry' arrangements.  Even if, in Australia's view, it is 
clearly in our national interest for a new service to be excluded from the AUSFTA, we 
will be unable to do so. 

3.105 A number of submissions have called attention to the failure of the AUSFTA 
to allow for greater temporary movement of professional and business people across 
borders.  The cross-border trade in the services industry, in particular, relies on the 
ability of the people delivering those services to travel freely between Australia and 
the USA.  This may in fact be one of the most substantial impediments to free trade in 
cross-border delivery of services �yet it is untouched by the AUSFTA. 

3.106 Substantial concern was raised about the treatment of government services 
offered on a commercial basis.  Such services would not be exempt from American 
competition under the AUSFTA.  Given the contraction of direct government services 
in recent years, and its replacement by outsourced services delivered privately on a 
competitive basis, substantial elements of Australian government service delivery may 
fall under the AUSFTA.  Submitters expressed concerns about the suitability of 
arrangements which may see Australian government services delivered by outsourced 
companies not even operating in Australia. 

3.107 It has also been raised that raised that Australia may not benefit from 
commercialisation of publicly funded Research and Development (R&D)30. The 
concern is related to the threat that the AUSFTA will result in job, production and 
R&D capacity and export opportunities being taken offshore31. The transfer of 
technology and domestic content requirements for R&D grants constrain the 'national 
benefits test' and may limit any future Governments capacity to implement national 
benefits criteria. 
 

Financial Services  
General� AUSFTA chapter 13 
3.108 Under chapter 13 of the AUSFTA, cross border financial services are 
treated separately from other cross-border services.  Financial services, in this context, 
include banking, insurance, and similar incidental or auxiliary services.  The separate 
treatment of financial services recognises the particular need for regulation in this 
sector. 

3.109 Chapter 13 requires each Party to accord the other Party national or most-
favoured-nation treatment, whatever is more favourable for the financial service 
supplier.  It requires each Party to allow its nationals to freely purchase financial 
services from the other Party, and prevents Parties from artificially limiting the 

                                                 
30  Federation of Australian Scientific and Technological Societies, media release, 15 June 2004 

31  submission 528, p:1 
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number or size of financial service providers.  There is a range of exceptions to these 
general obligations, specified in Annexes 3 and 4 of the AUSFTA. 

3.110 The AUSFTA sets out requirements for increased transparency in the 
administration and development of financial services regulations.  The AUSFTA also 
provides for the establishment of a 'Financial Services Committee' with the task of 
examining ways to further integrate the financial services sectors of the two Parties, 
and discussing issues which arise in the implementation of this chapter. 

3.111 Both the Australian and United States Financial Services markets are 
currently relatively open, although schemes for prudential regulation operate in both 
nations. 
Issues under consideration 
3.112 Australia and the USA both have sophisticated systems of prudential 
regulation to ensure that financial services are only undertaken by appropriate service 
providers, and to ensure that the industry handles clients' funds with probity.  
Concerns have been raised asserting that the AUSFTA must not become a means by 
which Australia's prudential regulatory regime is undermined. 

3.113 The membership, role, and manner of operation of the Financial Services 
Committee (created under article 13.16, with further information in an exchange of 
letters) is not currently clear.  For instance, the extent of industry involvement or 
consultation in the Committee's deliberations, and the extent of Parliamentary 
oversight of the Committee's outcomes, is not specified. 

3.114 The impact of providing United States investors with direct access to trading 
screens on the Australian stock exchange (ASX).  This proposal is not directly 
included in the AUSFTA, but is one of the items slated for progression by the 
Financial Services Committee.  Currently, Australian investors can invest directly in 
securities on the New York Stock Exchange, but United States investors must pay 
intermediaries in Australia to trade on their behalf on the ASX.  The extent to which 
this direct access would provide benefits to listed Australian companies is not yet 
clear. 
 

Government Procurement  
General � AUSFTA chapter 15 
3.115 Chapter 15 of the AUSFTA covers government procurement. It requires 
each government to afford the suppliers, goods and services of the other country the 
same treatment that applies to domestic suppliers, goods and services.   

3.116 Australia's government procurement process is already largely unrestrained.  
The United States, however, has two pieces of legislation which currently impact upon 
Australian companies' ability to supply goods and services to the United States 
government:  The Trade Agreements Act of 1979 (which prevents United States 
Federal Government agencies from accepting bids from Australian companies because 
Australia is not exempt under the Act); and the Buy America Act of 1933, which 
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imposes a 6% penalty on the supply of foreign goods to the United States Federal 
Government.  The AUSFTA would remove the impact of these two Acts on 
Australian suppliers. 

3.117 There are, however, a range of exceptions included in the AUSFTA, 
particularly in the areas of defence, and in policies designed to favour procurement 
from small and medium firms, and from minority groups in each nation.   

3.118 In practice, the most significant impact on Australian government 
purchasing will be the imposition of new tender requirements, as set out in Articles 
15.7 and 15.8 of the AUSFTA.  Under these requirements, there is likely to be a larger 
number of open tenders (as opposed to selective or invited tenders) for Australian 
government procurement.  The AUSFTA will also impose standards for the 
advertising of tenders, and requirements for the time between the announcement and 
the close of tenders. 
Issues under consideration 
3.119 While the size of the United States government procurement market is 
massive, submissions expressed some doubt about the likelihood of Australian 
companies substantially penetrating those markets.  Submissions pointed, for instance, 
to the limited success Canadian companies have had in securing United States 
government contracts, despite their obvious advantage of proximity.  As a result, the 
expected benefits from this chapter may be overstated. 

3.120 Concern was expressed about the greater reliance on open tendering 
processes.  Currently, limited tenders are used by government agencies where such a 
tender would be more efficient or less time consuming than full open tendering.  The 
loss of this flexibility may result in increased costs to government without delivering a 
better outcome in terms of the final contract signed. 

3.121 Concern was expressed that the AUSFTA may limit or remove the Australian 
government's capacity to implement policies to prefer services delivered by local 
companies, particularly in regional areas. 

3.122 The extent to which State governments in both nations will be bound by this 
chapter of the AUSFTA is still extremely unclear, which means that the potential 
United States market available to Australian companies is also unclear. 

3.123 The new process of 'supplier challenges' to government procurement decisions 
has the potential to increase the time taken to conduct procurement, decreasing the 
efficiency of those procurement operations without delivering a better outcome in 
terms of the final contract signed. 

3.124 Some submissions argued that, either instead of or as well as concluding the 
AUSFTA, Australia should accede to the WTO's 'Agreement on Government 
Procurement'. 
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Investment  
General� AUSFTA chapter 11 
3.125 Chapter 11 of the AUSFTA relates to investment, which is defined very 
broadly to include not just investment in equity, debt, derivatives or similar financial 
instruments, but also activities including construction, management, revenue-sharing, 
the conduct of an enterprise, or the possession of property.  Any activity which 
involves the commitment of capital or assumption of risk in return for the expectation 
of profit, may be considered investment for the purposes of the AUSFTA. 

3.126 Under chapter 11, each Party will accord the other Party national or most-
favoured-nation treatment, whichever is more favourable for the investor.  In 
particular, parties will be unable to impose performance requirements (such as a 
requirement to export certain proportions of goods or services, or requirements for 
local content or technology transfer) on investments.  Parties will also be unable to 
require that their nationals be appointed to senior management positions.  Finally, 
parties will be required to allow the free transfer of funds relating to covered 
investments, into and out of their territory.  There are a range of exceptions specified 
in Annexes 1 and 2 of the AUSFTA. 

3.127 The AUSFTA will have a particular impact on the operation of the Foreign 
Investment Review Board, which is currently notified of acquisitions exceeding $50 
million for existing businesses or $10 million for new businesses.  The threshold in 
both cases will rise under the AUSFTA to $800 million. 
Issues under consideration 
3.128 A significant number of submitters expressed concern about the proposal to 
relax the FIRB notification thresholds by several orders of magnitude.  An 8-fold rise 
in the threshold in the case of new businesses is extremely significant, and it seems 
inevitable that this would result in a reduction of the FIRB's capacity to protect 
Australian national interests. 

3.129 Like the chapter on Services, this chapter operates on the basis of a 'negative 
list'.  That is, a service falls under the AUSFTA if it is not specifically excluded in an 
Annex.  Submissions raised concerns about the appropriateness of this model, and 
expressed a preference for a "positive list" where the AUSFTA would only apply to 
investment fields specifically listed. 

3.130 It has been claimed that the impact of the liberalisation of investment will be 
the single biggest factor in determining the overall economic impact of the AUSFTA 
on Australia.  However, the impact of this chapter depends substantially on second 
and third order 'dynamic' impacts, which are almost impossible to quantify using 
current modelling techniques. Moreover, the United States International Trade 
Commission has assessed that, while the AUSFTA will add transparency, it is not 
expected to generate significant amounts of new investment between the two 
countries. It is therefore difficult to arrive at a view about the overall economic 
impact. 
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3.131 Concern was expressed about the impact of investment liberalisation on 
labour laws and the environment, notwithstanding provisions such as Article 11.11 
(relating to the environment).  Submissions argue that the AUSFTA must not result in 
Australia losing the capacity to appropriately regulate for the protection of the 
environment, and the protection of workers' conditions. 

3.132 The impact of the AUSFTA on research and development appears to be 
mixed.  On the one hand, the investment provisions may increase Australian firms' 
access to venture capital.  On the other hand, the decreased restrictions on foreign 
investment may result in large United States corporations taking over Australian 
companies which have received public R&D funding, thereby appropriating for the 
USA the benefits of research and development funded by Australia. 
 

Environment  
General � AUSFTA chapter 19 
3.133 An important provision under Chapter 19 Environment is the recognition of 
the rights of each Party to establish its own levels of domestic environmental 
protection. Each Party retains its right to exercise discretion with regard to 
investigatory, prosecutorial, regulatory, compliance and resource allocations 
decisions. 

3.134 The Australian government has constitutional responsibility for 
implementing environmental international treaties and agreements and has particularly 
strong international commitments regarding oceans, endanger and migratory species 
and climatic change. However, most land based environmental issues are national 
rather than internationally focused.  

3.135 In Australia, many environmental regulations fall under the administration 
of state governments - for example, land clearing. The Australian government is 
responsible for the administration of the Environmental Protection and Biodiversity 
Act 1999. This Commonwealth legislation provides a national framework for 
environment protection through a focus on protecting matters of national 
environmental significance and on the conservation of Australia's biodiversity32.   

3.136 Under both Chapters 19 and 18 (Labour), each Party recognises that it is 
inappropriate to encourage trade or investment by weakening or reducing the 
protections afforded in their respective environmental laws.  Article 19.6 also 
recognises the right to strengthen capacity to protect the environment and to promote 
sustainable development in concert with strengthening of bilateral trade and 
investment relations.  Parties will also explore ways to support further activities in 
relation to the Joint Statement on Environmental Cooperation.   

3.137 It is well recognised within Australia that strong community ownership, 
involvement and appropriate enforceable legislation helps to protect Australia's 

                                                 
32  Department of Environment and Heritage website � www.deh.gov.au/epbc/  viewed 17 June 04 
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environment from the potential effects of mobile capital or other short-term profit 
objectives. While trade and the environment can be complimentary there is also the 
matter in which increases in GDP may lead to increases in the use of natural resources 
such as water, energy and land; so therefore what is gained in the short term, in a 
monetary sense, may be lost in the longer term if Australia's valuable but limited 
natural resources are degraded.  

3.138 Under the Article 19.1 each Party shall ensure that its laws provide for and 
encourage high levels of environmental protections and shall strive to continue to 
improve their respective levels of environmental protection. 

3.139 Under Chapter 11 Article 11.11 Investment and Environment, the provision 
is designed to protect the environment and the rights of each Party to regulate so that 
investment activities as it relates to Chapter 11 are carried out in a manner sensitive to 
environmental concerns.  Furthermore, investor-state dispute provisions which have 
been included in other bilateral trade agreements with the United States do not apply 
to the environment provision under this AUSFTA. This means that private investors 
can not directly challenge government decisions33.   

3.140 However, Article 19.7.5 does allow for dispute settlement provisions 
outlined in Chapter 21 to be applied to Article 19.2.1(a).  This Article relates to the 
failure of either Party to effectively enforce their respective environmental laws.  As 
in the case of the 'Labour' Chapter, Chapter 21 allows for the establishment of a panel, 
where the members chosen to determine the dispute are required have expertise or 
experience in the matter under dispute. The Joint Committee established under 
Chapter 21 will discuss environmental matters and offer opportunities for input from 
public and private parties.  A key aim is to work towards environmental cooperation 
and collaborative consultation while enhancing international agreements on 
environmental matters.  
Issues under consideration 
3.141 There are some concerns that an assessment of the potential environmental 
impacts as a result of this AUSFTA has not been undertaken.  The potential 
consequence both financially and environmental are yet to be explored, particular 
when considering the concerns raised about the provisions under Chapter 7 (SPS) and 
Australia's quarantine regime. 

3.142 Even though there is not an explicit provision for investor-state dispute there 
are some concerns that private investor/s may, through their respective governments, 
raise a matter of concern. In that event, the governments must consult. Many of the 
concerns are due to unknown factors about how disputes will be handled and / or how 
the dispute results will impact financially and on Australia's natural resources.   

3.143 There have been concerns raised regarding the provision relating to 
'expropriation' under Chapter 11 and Chapter 22.3. These concerns relate to how these 
articles apply to taxation and potential claims for compensation, and the potential 

                                                 
33  See dispute settlement section below for more information.  
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impact upon any future environmental levies, or taxes, and thus prohibiting the 
introduction of new taxes and levies to encourage environmental sustainability, 
including activities to reduce global warming impacts. 

3.144 Concerns have been raised regarding the United States lack of disclosure of 
labelling of genetically modified food, as well as its challenging of EU labelling laws 
through the WTO. Given this history, there is a likelihood of the US bringing pressure 
to bear on Australia's labelling laws. These concerns persist even though under Article 
8.5.3 there is not any recourse to dispute settlement regarding the acceptability of 
technical regulations of other Party. 

3.145 The inclusion of water and water services (by not excluding them through any 
reservations) has the potential to limit or bring to a 'standstill' future state and local 
government regulation. This could have enormous implications any future government 
water reform agendas - particularly public water services that are delivered on a 
commercial basis.  
 

Local Media Content  
General �  AUSFTA Annex I & II 
3.146 Under the AUSFTA, there are a series of Schedules contained within the 
Annexes that deal with non-conforming measures. Annex I-14 & I-15 and Annex II-6 
to 8 & II- 9 relate to the following sectors: broadcasting, broadcasting and audiovisual 
services and advertising services. The obligations relevant for these sectors are 
national treatment, most-favoured nation treatment (although Annex II-6 to 8 also 
includes market access, while II-9 obligation is only most-favoured nation treatment) 
and performance rights. The measures relevant to those sectors are: Broadcasting 
Services Act 1992 and Radiocommunications Act 1992. 

3.147 The relationship between 'obligations' and ' measures' as they apply to the 
above-mentioned sectors are important because Annex I sets out, in accordance with 
Articles 11.1334 and 10.635, a Party's existing measures that are not subject to some or 
all of the obligations imposed by the following Articles:  
• 10.2 or 11.3 (National Treatment); 
• 10.3 or 11.4 (Most-Favoured-Nation Treatment); 
• 10.4 (Market Access);   
• 10.5 (Local Presence);  
• 11.9 (Performance Requirements); or 
• 11.10 (Senior Management and Boards of Directors).  

                                                 
34  FTA Chapter 11 Investment, Article 11.3 - Investment Non-Conforming Measures 

35  FTA Chapter 10 Cross-boarder Trade in Services, Article 10.6 � Services Non-Conforming 
Measures 
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3.148 Annex II sets out, in accordance with Articles 10.6 and 11.13, the specific 
sectors, sub-sectors or activities for which that Party may maintain existing, or adopt 
new or more restrictive, measures that do not conform with obligations imposed by 
the following Articles: 10.2 or 11.3; 10.3 or 11.4; 10.4; 10.5; 11.9; or 11.10.   (Note 
that these Articles are the same Articles listed above for Annex I.) 

3.149 Under Annex I and Annex II, a Party reserves the right to maintain existing 
non-conforming measures36 that are specifically identified in its Schedule. One 
difference between these two annexes is that Annex I cannot make the measures more 
restrictive whereas Annex II can; and it can adopt new non-conforming measures as 
long as the measures have been identified in the relevant schedule.   

3.150 Importantly, measures under Annex I are subject to a 'ratchet mechanism', 
which means if a Party liberalises a measure, making it less inconsistent with the 
obligations of the relevant Chapter, it cannot then became more restrictive. (i.e. the 
liberalised measure becomes bound as part of the AUSFTA commitments).  For 
example, if the existing level of the mandated Australian television local content is 
reduced, say from 15% down to 10%, it cannot be returned to the former level (15%) 
in the future. 

3.151 In Australia, programming content is regulated by compulsory standards 
determined by the Australian Broadcasting Authority. Pay TV drama channels are also 
regulated by a compulsory standard requiring expenditure on minimum amounts of 
Australian drama programs. Furthermore, an additional licence condition on some 
regional commercial television licensees specifies that licensees broadcast minimum 
amounts of local content within their local broadcast areas37. 

3.152 The Australian Film Commission is the Australian Government's agency 
responsible for supporting the development of film, television and interactive media 
projects and their creators. It focuses its efforts on the independent production sector, 
namely companies and individuals who are not affiliated with broadcasters or major 
distribution and exhibition companies38. 

3.153 The Film Finance Corporation Australia is the Government's primary 
agency for funding screen production. It invests in a diverse range of feature films, 
adult television drama, children's television drama and documentary. It aims to 
strengthen cultural identity by providing opportunities for Australians to make and 
view their own screen stories. It invests only in projects with high levels of creative 
and technical contribution by Australians39. 
                                                 
36  Non-conforming measures are those that are identified in the relevant schedule that do not 

conform with the obligations on national treatment, most-favoured nation treatment, 
performance rights, market access, local presence and senior management and boards of 
directors. 

37  http://www.aba.gov.au/tv/content/index.htm, viewed on 8 June 2004 

38  Australian Film Commission, Annual Report 2002-2003, 
http://www.afc.gov.au/archive/annrep/ar02_03/ar001.html, viewed on 10 June 2004. 

39  http://www.ffc.gov.au/about/ viewed on 10 June 2004. 
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Issues under consideration 
3.154 The key issue for media and broadcasting is whether the AUSFTA allows 
sufficient flexibility for the Australian government to pursue cultural objectives 
through local content regulations now and into the future.  The government has made 
assurances that its right to ensure local content in Australian broadcasting and 
audiovisual services, including in new media formats, is retained under the deal.40  
However, significant question marks remain. 

3.155 While existing local content quotas for free to air television are unaffected, 
witnesses to this inquiry have raised concerns about the 'ratcheting' provisions that 
will prevent a government from increasing local content requirement back to these 
levels should they be lowered in future. The agreement also prevents any future 
increases in local content requirement that a government may wish to institute. In 
addition, the Committee has heard conflicting views about the government's ability to 
change existing sub-quotas or institute new sub-quota requirements for specific 
program types within the 55% local content requirement. 

3.156 The AUSFTA provisions on local content on subscription television place 
caps on expenditure requirements for local content that a government may institute in 
the future.  This is important as pay-TV may well become the dominant television 
market.  It has been pointed out to this committee that the 10% expenditure 
requirement currently in place for local drama content results in only 3.8% of total 
transmission time.41  Under the agreement, the government may raise the expenditure 
requirement to a maximum of 20% only after a process that includes consultations 
with affected parties including the United States.  As the AUSFTA appears to limit the 
government's ability to institute other forms of local content regulations, this 
Committee is concerned to know how the government can back up its assurances that 
it will be able to ensure local content on this form of media into the future.  

3.157 In Annex II, Australia has reserved the right to adopt or maintain certain local 
content requirements for various forms of media, including "interactive audio and/or 
video services. However, the Annex appears to place limitations on the extent of 
government regulation allowable.  For example, while Australia maintains the right to 
take measures to ensure access to Australian audiovisual content, the agreement 
stipulates that such measures would, inter alia, be implemented only after consultation 
with afected parties, be the minimum necessary, be no more trade restrictive than 
necessary, and not be unreasonably burdensome.  

3.158 It is unclear to the Committee at this stage just how much flexibility these 
stipulations allow for a future government to regulate local content in new media to 
achieve cultural objectives. It would seem that much depends on the interpretation of 
this wording in future negotations, and, potentially, in the dispute resolution process 
should this be invoked. 

                                                 
40  The Hon Mark Vaile, MP, Media Release, 8 February 2004, accessed at: 

http://www.trademinister.gov.au/releases/2004/mvt008_04.html 

41  Screen Producers Association of Australia, Submission no 163, p.11 
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3.159 While the AUSFTA was not intended to affect the ability of either 
government to control public services, including public broadcasting, concerns have 
been raised that the actual text of the agreement leaves some uncertainty about 
whether Australia public broadcasters would fit the definition of government supplied 
services in Chapter 10, which stipulates that they are "any service which is supplied 
neither on a commercial basis, nor in competition with one or more major services 
providers".42  This committee would like some assurance that the exemption for 
government services will indeed cover all activities of Australia's public broadcasters. 
  

Institutional Arrangements and Dispute Settlement  
General � AUSFTA Chapter 21 
3.160 Chapter 21 deals with both the administrative arrangements and any dispute 
matters that may arise under the AUSFTA.  Fundamental to the AUSFTA is Article 
21.1.1 as it requires a Joint Committee to be established to supervise the 
implementation of the AUSFTA. Importantly the Joint Committee plays a 
predominant role in interpreting the AUSFTA to the Australian and United States 
governments43. 

3.161 The Joint Committee will be central to the ongoing evolution of the 
AUSFTA and will comprise of each country's government officials and chaired by the 
United States Trade Representative and the Australian Minister for Trade or their 
respective designees. It will meet annually and consider proposed improvements, 
amendments, interpret and review the functioning of the AUSFTA. 

3.162 The Joint Committee is pivotal to the dispute settlement procedures. Article 
21.5 emphasises that disputes should try to be settled through consultation and should 
be fully examined as to how the matter might affect the operations of the AUSFTA. 
The dispute mechanisms adopted under Chapter 21 are built on the WTO dispute 
settlement model. 

3.163 The Joint Committee can establish subcommittees, technical working 
groups and arbitral panels to consider matter of dispute, when and if, consultations 
have not been effective.  Each Party is responsible for designating a respective office 
when a panel is established and for providing administrative assistance, cost and 
operations for that panel44.  

3.164 Under Article 21.2 either Party may request consultation on any matter it 
considers may affect the operations of the AUSFTA. An important aspect to this 
Article is that it is only possible to bring nullification and impairment cases for 
commitments made in the following six chapters: Chapter 2 (National Treatment and 
Market Access for Goods); Chapter 3 (Agriculture); Chapter 5 (Rules of Origin); 
                                                 
42  Australian Broadcasting Corporation, Submission no 371, p.2 

43  Department of Foreign Affairs and Trade, March 2004, "Australia � United States Free Trade 
Agreement - A Guide to the Agreement", p.121. 

44  FTA - Article 21.3 and Article 21.7 and 21.8 
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chapter 10 (Cross-Border Trade in Services) Chapter 15 (Government Procurement) 
or Chapter 17 (Intellectual Property Rights).  Either Party under Article 21.5 may 
request consultation to any matter it considers might affect the operations of the 
AUSFTA. 

3.165 In the event of a breach of the AUSFTA Article 21.10 � 21.14 provide a 
range of solutions which include compensation. Article 21.14 allows the Joint 
Committee to review the operations and effectiveness of Article 21.1145 and 21.1246 
within a five year timeframe after the AUSFTA has entered into force, or within six 
months after benefits have been suspended or monetary assessment have been 
imposed. 

3.166 An investor state dispute settlement mechanism is not established under 
Chapter 11-Investment. However, Article 11.16 does allow an investor of a Party to 
submit to arbitration, with the other Party, a claim within the scope of the Chapter 11, 
although it must be permitted under that Party's law.  Subsequently, consultation 
between the Parties may occur in accordance with the provisions under Chapter 21. 
Moreover, under Article 21.15 neither Party may provide for a right of actions under 
its domestic law against the other Party on the grounds that a measure of the other 
Party is inconsistent with the AUSFTA. 
Issues under consideration 
3.167 There have been some concerns regarding the power and influence of the 
Joint Committee established under Chapter 21 on Australia's domestic decision 
making processes. This is especially the case given that the Joint Committee is 
responsible for the interpretation and operations of the AUSFTA.  Evidence47 has 
been at the peak of a hierarchical structure under which fall committees such as the 
Standing Technical Working Group report and the SPS Committee.  More 
importantly, the Joint Committee reserves the power to interpret the AUSFTA to the 
Australian and United States governments operating together48.  

3.168 It is difficult to determine the costs and benefits for the proposed Joint 
Committee and its subcommittees, panels and working groups as the detail regarding 
the administrative and ongoing operations costs are yet to be provided.  The impact of 
another level of bureaucracy, and of extended timelines as a result of the Joint 
Committee's deliberations, has yet to be assessed. Australia is making commitments in 

                                                 
45  Article 21.11 Non-Implementation � this relates to a panel determining that a Party is not 

conforming with its obligations or causing nullification or impairment (as in Article 21.10) and 
can not reach an agreement, it can enter into negotiations on developing mutually acceptable 
compensation.  

46  Article 21.12 Non Implementation with Certain Disputes � this relates a panel determining that 
a Party not conforming with its obligations under the Chapter 18 Labour Article 18.2.1(a) and 
Chapter 19 Environment Article 19.2.1(a) 

47  Transcript of Evidence, 18 May 2004, p:31 (Greville, DAFF) 

48  Department of Foreign Affairs and Trade, 'Australia-United States Free Trade Agreement, A 
Guide to the Agreement" March 2004, p:121 
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which some of the critical detail, particularly in relation to the Joint Committee, is yet 
to be understood or explained to the Senate Select Committee's satisfaction. 



 

 

 



  

 

Government Senators Response 

Introduction 
4.1 This Interim Report is being presented to the Senate before critical evidence 
to the Committee has been heard; before the Committee has had the opportunity to 
consider the Report of the Joint Standing Committee on Treaties (which was tabled in 
the House of Representatives on the morning that this Interim Report went to print); 
before the Committee has had the opportunity to consider the domestic Australian 
legislation which will give effect to the Free Trade Agreement ("FTA")(which was to 
be introduced in the House of Representatives after this Report has gone to print); and 
before the economic modelling commissioned by the Committee has been considered 
and critiqued.  In those circumstances, the Interim Report is not merely premature; it 
is a useless and wasteful exercise, whose recommendations, although expressed in a 
preliminary way, must be regarded as wholly lacking in substance.    

4.2 The Chairman's draft report was prepared with no consultation whatever with 
Government Senators, thereby entirely foreclosing the possibility of the Committee 
seeking to come to a consensus view on any issue.   The draft was, in fact, first 
circulated at a time obviously calculated to prevent careful analysis or criticism.   In 
those circumstances, the Government Senators' Report has been prepared with 
ridiculously little time to deal with the matters raised in the Chairman's Report.   This 
is consistent with the evident tactic of the Chairman in persistently refusing to give 
Government Senators equal opportunity to question witnesses. 

4.3 One striking feature of the Chairman's Report is the uncritical treatment of 
evidence which "raises concerns", while remaining entirely silent on the answers 
which were given to relieve such concerns.  Most of those concerns, when scrutinized, 
amounted to nothing more than a failure to understand the language of the FTA (or, in 
the case of some witnesses, it must be said, failure even to read the relevant sections 
before essaying criticisms.)  The FTA is a long and complex legal document, proper 
understanding of which requires a level of knowledge of international trade law and 
the law of treaties.  It is not likely to be readily understood by those without 
appropriate expertise.  However, the Committee had the advantage of having evidence 
from members of the team which negotiated the agreement, led by the Chief 
Negotiator, Mr. Stephen Deady.  The commanding expertise of Mr. Deady is 
undeniable.   Mr. Deady was able to give a detailed, informed, specific and convincing 
response to each of the many "doubts" expressed by witnesses who, in some cases, 
simply did not understand the technical language used in the FTA.   It is a matter of 
gravest concern to Government Senators that the Chairman's Report, while choosing 
to ventilate those concerns, consistently omits to set out the explanations given by Mr 
Deady, the other negotiators and other officials.  There can be few more disappointing 
examples of scaremongering than the approach which the Chairman's Report has 
decided to adopt. 
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4.4 The gravest omission of all has been the failure to give any serious treatment 
to the large number of witnesses who spoke with enthusiasm about the benefits to 
their particular industries or sectors which would result from the FTA, and the unique 
opportunity which it will present for Australia.   Typical of many such witnesses was 
the evidence on 5 May of Mr. Alan Oxley, a trade analyst with extensive experience 
of international trade negotiations: 

You asked, Chair, what would be the downside for Australia if we rejected 
the agreement.  We would probably be regarded as the most bizarre country 
in the world for having rejected a free trade agreement with the world's 
biggest economy � an agreement that would actually give us access in 
agriculture, which is one of the most difficult areas, notwithstanding the 
fact that it is not perfect � when many other countries are lining up to have 
an agreement with them.  I honestly do not know how any serious 
Australian government could justify that to the world at large. 

4.5 Government Senators incorporate in their Report a series of Annexures, which 
explain the real meaning and effect of particular provisions of the FTA, and record the 
reactions of a wide variety of industry groups.  

 Economic modelling of the FTA 
4.6  There have been several modelling exercises and reports undertaken in 
relation to the proposed FTA seeking to determine the costs and benefits of the 
agreement. While there is some disagreement among the reports that have been 
published, the vast majority have identified an overall benefit to the Australian 
economy arising from the Agreement. 

4.7 The most substantial studies � those carried out by the Centre for International 
Economics � demonstrate unequivocally the enormous benefit of Australia entering a 
Free Trade Agreement with the world's most powerful economy. It will deliver access 
by Australian companies and exporters to the world's largest market, encourage 
enhanced investment flows between the two countries, and enable Australia to benefit 
from the technological, managerial and financial know-how and resources of the 
world's leading companies. 

4.8 Government senators are satisfied that the rigour and comprehensiveness of 
the CIE modelling justifies the conclusion that the benefit to Australia is an average 
annual equivalent of $2½ billion � with the range between $1 billion and $7 billion, 
and with the most frequent observation delivered by the various CIE modelling 
scenarios to be $3 billion per annum additional gain. 

4.9 In any event, the success of the FTA is not predicted solely by, nor dependent 
wholly on, the outcomes of economic models. It is probably even more important to 
look at what are the opportunities created by the agreement and what are the risks 
created by the agreement. The evidence is clearly in favour of the opportunities. 
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4.10 Australian businesses overwhelmingly regard this agreement as one that will 
significantly help the transition of trade and investment between Australia and the 
United States. The United States will remain the world�s most competitive economy. 
Australia's close engagement with it will further enhance the competitiveness of 
Australian companies. 

4.11 This agreement opens up investment and reduces trade barriers. Government 
senators agree that wherever possible investment liberalisation and the liberalisation 
of trade barriers should be multilateral. The Australia-US FTA sets standards to which 
multilateral processes through the WTO can aspire. 

Key Topics 
4.12 The majority report has addressed a number of the key areas in the FTA that 
have been the subject of extensive discussion and debate in hearings and more broadly 
in the public domain.   

4.13 However, the so-called Issues for consideration put forward in the majority 
report are profoundly misleading to the extent that there has been no account taken of 
the assurances � let alone actual facts � that government officials have provided to the 
Committee in response to many of the concerns raised. These facts and assurances 
demonstrate clearly that the fears that have been expressed in some quarters � and 
somewhat mischievously promoted in others � are completely without foundation. 

4.14 The following sets out briefly the important considerations and rejoinders that 
the majority report has simply failed to include in its characterisation of the evidence 
surrounding the various Issues. 

Pharmaceuticals 

4.15 A constant claim by critics has been that the FTA will result in increases in 
the prices of drugs in Australia. Not only are the Trade Minister and the Prime 
Minister on the record as declaring that drug prices will not rise as a result of the FTA. 
The officials negotiating the agreement (from both DFAT and the Department of 
Health) have painstakingly explained to the Committee why that will not be the case. 

4.16 Critics have argued that the FTA will open Australia's PBS up to 
institutionalised pressure from the US government (on behalf of the US 
pharmaceutical lobby) to recognise "the value of innovative pharmaceuticals" in the 
PBS listing and pricing system. It has also bee argued that establishment of  
Medicines Working Group could result in, over time, more expensive patented 
medicines being listed on the PBS due to continued pressure on Australia to recognise 
the value of "innovative pharmaceuticals", and that this would increase the overall 
cost of maintaining the PBS. 

4.17 It has been explained thoroughly to the Committee that these fears are 
unfounded.  It will remain the case, after the implementation of the FTA, that the  
Pharmaceutical Benefits Advisory Committee (PBAC) will remain the sole authority 
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in terms of recommending to the government which drugs shall be listed on the PBS, 
and that cost-effectiveness will continue to be a key criterion that PBAC considers. 
The PBAC always takes into account 'comparators' when assessing the merits of a 
proposed new drug. Indeed, PBAC is required to consider both the effectiveness and 
the cost of therapy involving the use of the proposed new drug. 

4.18 The Committee has been assured that the Medicines Working Group is simply 
an arena for discussion between health officials. It has no operative or decision 
making power and is therefore not in a position to bring any pressure to bear on 
PBAC. 

4.19 There have also been allegations that the Independent Review Mechanism 
will also act as a pressure on PBAC to list more expensive pharmaceuticals, and that 
somehow this mechanism will undermine the operation of PBAC. This is simply not 
so.  

4.20 It has been pointed out to the Committee, and the FTA text makes it clear, that 
the independent review mechanism is only available where PBAC has made a 
decision not to list a proposed drug on the PBS. The independent review mechanism 
will report its findings to PBAC, but it is PBAC that remains the authority that will 
decide whether a drug is listed or not. If the PBAC refuses to list a drug, under 
Australian law it is not open for anyone, even for the minister, to require that the drug 
be listed.  

4.21 The assertion that the FTA may lead to higher pharmaceutical prices is 
untenable.  That is particularly so in view of the facts that: 

(a) there are no changes to the PBS in the legislation to give domestic effect 
to the FTA.  In particular, there are no amendments proposed to Part VII 
of the National Health Act1953 (which establishes and regulates the 
PBS); 

(b) the review mechanisms created by the FTA do not provide for price 
review. 

4.22 The assertion by some witnesses that the review mechanisms established by 
the FTA could expose pharmaceutical prices to upward pressure does not bear 
scrutiny when the text of the FTA is examined.  In that regard, Government Senators 
point out that those witnesses who chose to make that case were unable, when 
challenged, to explain how it could be that a review mechanism which could only 
review listing (as opposed to pricing) decisions, could have the effect of altering 
prices.  The evidence of the Chief FTA Negotiator, Mr. Stephen Deady, was firm and 
unequivocal on this issue.   

4.23 The provisions of the FTA to which critics pointed were (a) cl. 2 (f) on 
Annexure 2-C (which creates an "independent review process" specific to 
pharmaceuticals); and (b) Article 21, the overall dispute settlement procedure.  
Properly understood, neither provision allows for price reviews. 
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4.24 Cl 2(f) of Annexure 2-C provides: 
To the extent that a Party's federal healthcare authorities operate or 
maintain procedures for listing new pharmaceuticals or indications for 
reimbursement purposes, or for setting the amount of reimbursement for 
pharmaceuticals, under its federal healthcare programs, it shall: 

(f) make available an independent review process that may be 
invoked at the request of an applicant directly affected by a 
recommendation or determination. 

4.25 The meaning of those words was refined by a "side letter" dated 18 May 2004 
from the American Minister (Mr. Zoellick) to the Australian Minister (Mr. Vaile).  
That side letter (which has the same status, for the purposes of interpreting the treaty, 
as provisions of the treaty text themselves), confirms that the only decisions which 
may be the subject of the "independent review process" established by cl. 2 (f) are 
"PBAC determinations, where an application has not resulted in a PBAC 
recommendation to list."  [Side letter, para. 2; emphasis added]. 

4.26 The jurisdiction of the PBAC to list new pharmaceuticals is set out in s. 
101(3) of the National Health Act1953.   Neither that provision, nor any other section 
of the National Health Act, gives the PBAC any jurisdiction to make 
recommendations in relation to prices.  The provision states: 

The Pharmaceutical Benefits Advisory Committee shall make 
recommendations to the Minister from time to time as to the drugs and 
medicinal preparations which it considers should be made available as 
pharmaceutical benefits under this Part and shall advise the Minister upon 
any other matter concerning the operation of this Part referred to it by the 
Minister. 

4.27 As the section does not enable the PBAC to make any recommendation other 
than as to listing, and since the side letter makes clear that the only reviewable 
decisions upon which the independent review mechanism establish by cl. 2(f) may 
operate are refusals by the PBAC of a listing application, it is simply not possible for 
the independent review process to be seized with issues of pricing.   Dr. Ruth Lopert 
of the Health Department, in her evidence to the Committee on 21 June, made it 
abundantly clear that PBAC recommendations are limited to listing, not pricing. 

4.28 Government Senators note that witnesses who suggested otherwise made their 
submissions in evident ignorance of the clarifying provisions of the side letter and of 
the jurisdictional limitation upon PBAC recommendations by s. 101 of the National 
Health Act.      

4.29 The other basis upon which it was suggested the review mechanisms 
established by the FTA could result in pressure upon pharmaceutical prices was the 
operation of the dispute resolution Chapter (Article 21).  However, as Mr. Deady 
pointed out to the Committee, such a provision is a commonplace one in trade treaties.  
What it is directed to is the compliance by parties with their obligations established 
under the FTA;  not to the review of particular decisions taken within the framework 
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of those obligations.  As Mr Deady (whose commanding expertise in this field is 
acknowledged at least by Government Senators although not, disappointingly, by 
Opposition members of the Committee) said in evidence on 21 June: 

Senator Brandis � So in your opinion it is wrong that a provision like article 
21.2  could be used to collaterally attack review mechanism set up by this 
agreement. 

Mr Deady � Absolutely wrong.  If Australia did not set up an independent 
review mechanism then we would be in reach and the Americans may 
challenge it.  That would be the breach. 

4.30 Another concern related to what has been described as the 'patent 
evergreening' provisions of  changes to patent law required by FTA Chapter 17 � 
especially clause 17.10.4.  The argument goes that the introduction of generic drugs in 
competition with patented medicines almost invariably lowers the cost of treatment 
for users of the drug (or for governments, in the case of drugs subsidised through the 
PBS or in hospitals). If changes to patent laws do delay the introduction of generic 
drugs, as has been argued before this Committee, then the line that 'drug prices in 
Australia will not rise as a result of the FTA' would be difficult to sustain. 

4.31 This matter was explored at considerable length with government officials 
from both Health and DFAT. The particular focus of the discussion related to clause 
17.10.4 , especially the provision that there shall be measures provided in Australia's 
marketing approvals process (through the Therapeutic Goods Administration) to 
prevent a person from marketing a product where that product is claimed in a patent 
by someone else. 

4.32 Critics argue that the experience in other countries is that pharmaceutical 
patent holders will persist in claiming patents beyond the original patent period that 
will automatically result in injunctions and hence  delays in generic medicine 
producers being able to get on with introducing to the market a generic version of the 
'patent claimed' pharmaceutical. 

4.33 Officials have assured the Committee that the change in the marketing 
approval process is simply an extra step to ensure the approvals process is thorough 
and transparent. The modified process makes it clear that a generic medicine can enter 
the market if it will not infringe a patent. It has also been agreed that in those limited 
cases where a generic manufacturer considers a patent to be invalid and intends to 
enter the market before a patent expires, that the patent owner will be notified.. The 
TGA will only grant marketing approval if it is satisfied that the generic sponsor has 
notified the patent owner. 

4.34 All this is entirely consistent with Australia's existing intellectual property 
regime. The Committee has been assured by officials that the measure does not add 
any additional protection to the patent holder. Officials have also advised the 
Committee that they have been in constant consultation with the generic medicines 
industry. The Agreement does not compromise the generic medicines industry and 
reinforces Australia's existing framework for intellectual property of pharmaceuticals. 
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4.35 Regarding the issues concerning blood, an exchange of letters (attached to 
Chapter 15 dealing with Government Procurement) deals with trade in blood plasma 
products and blood fractionation services. Should a current review (in Australia) of 
arrangements for plasma fractionation services result in suppliers of such services 
being selected through tender processes, these services will fall under the FTA 
provisions. While Australia's TGA will continue to regulate blood products, wherever 
they are produced, and while Australia can preserve its policy on using plasma 
collected from Australian donors, concerns have been expressed about our capacity to 
ensure the implementation of such policies and regulations. 

4.36 Procurement of Plasma Fractionation Services has been excluded from 
coverage of the Government Procurement Chapter (See Annex 15-E Services).     If 
the review of plasma fractionation arrangements results in agreement to move to 
tender processes consistent with the Government Procurement Chapter, Australia has 
undertaken to remove this exception to the provisions of the Government Procurement 
Chapter.  

4.37 The government Senators draw attention to 7.4. Regulatory Requirements 
(Paragraph 4). This paragraph acknowledges the importance of each party maintaining 
regulatory requirements for ensuring the safety, quality and efficacy of blood plasma 
products and supply of blood fractionation services.   In the case of Australia, the 
Therapeutic Goods Administration (TGA) will continue to regulate blood products.   
The TGA will keep regulatory control of standards, wherever the fractionation process 
takes place, and who ever is the fractionator 

4.38 As well, Australia has ensured under 7.5. its Policy on Self-Sufficiency 
(Paragraph 5). This paragraph acknowledges the right of governments to have policies 
that blood plasma products are derived from blood plasma collected in their own 
territory.   This allows Australia to preserve its policy on using plasma collected from 
Australian blood donors.  

 

Intellectual property  

4.39 There has been some debate about whether it is appropriate to include IP in 
an agreement that has the aim of advancing free trade. This seems a somewhat odd 
debate given that IP issues have been an important focus of WTO considerations for 
several years, and that the TRIPS Agreement has been established to address precisely 
the trade dimensions of such issues. 

4.40 Moreover, in what is generally regarded as a global 'knowledge economy', 
issues of intellectual property lie at the heart of any trade in services in particular. 
Robust intellectual property regimes are imperative if innovation is to be encouraged 
and rewarded. 

4.41 Critics have argued that Chapter 17 represents a failure of proper policy 
making and that the level of detail and lack of flexibility in the FTA is inappropriate. 
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They have also argued that this may restrict future development of IP law and policy 
in Australia by making Australia's position irreversible regardless of success or failure 
of measures under the FTA, unless the United States consents to any future changes. 

4.42 Australia's lead negotiator, Ms Toni Harmer from DFAT, has disagreed 
with these assertions, arguing that the IP chapter strengthens Australia's IP protection 
at the same time as providing flexibility to create appropriate exceptions.1  

4.43 Intellectual property is a very important sector of Australia's economy, 
particularly in developing value added exports. The government Senators cannot see 
how strengthening our IP protection at the same time as providing the ability to make 
exceptions where they are appropriate in the national interest is a bad policy outcome 
for Australia. 

Copyright extension 

4.44 The key benefit of copyright term extension is in the benefit that that will 
provide to Australian artists and musicians for the protection of their works, in terms 
of an extended term of copyright protection and therefore royalties for a further 20 
years. Australia has not agreed to claw back information which has already entered the 
public domain.. If things are in the public domain, it is not proposed to bring those 
back into copyright.  

4.45 As well, the sorts of exceptions we have within our system in Australia, or 
exceptions that we may put in place in the future�for example, with respect to 
educational use�will continue to apply throughout that extended copyright term. 

 Harmonisation of laws 

4.46  Some concerns have been expressed that Chapter 17 will require Australian 
laws to move closer to the systems and practice that applies in the US � so-called 
harmonisation. The benefits here significantly outweigh any perceived costs. 

4.47  In relation to both copyright and intellectual property laws, there is an 
advantage to industry to the extent that similarity of laws creates a more familiar legal 
environment and certainty the ability not only to protect rights but to enforce them. To 
the extent that it creates confidence in the Australian system about the similarity of 
those laws to those in the US, such harmonisation will encourage investment in 
Australia. 

4.48 The government Senators appreciate that the IP chapter does contain 
elements of the US Digital Millennium Copyright Act, but Chapter 17 also contains 
flexibility for Australia to implement that in a way that is appropriate for Australia. 
Government Senators believe it is an incorrect reading of the IP chapter to think that it 

                                              
1  Transcript of Evidence, 18 May 2004, p. 101 (Harmer, DFAT). 
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requires Australia to implement US law word for word in our system. Whilst we have 
treaty level obligations, we will be implementing those within our own legal context. 

 Anti-circumvention provisions 

4.49 There have been issues raised regarding anti-circumvention measures (or 
TPMs). Chapter 17 requires Australia to ban devices for circumventing TPMs and 
extends the scope of criminal offences relating to the manufacture and sale of 
circumvention devices. The open source software industry is arguing that the 
provisions will severely limit the industry's ability to function and develop. 

4.50 The government Senators note that with respect to TPMs, there is a two-
year transition period to implement those obligations. The reason the FTA provides 
for the prohibition on anticircumvention is that they are seen to assist copyright 
owners to enforce their rights.  

4.51  Open source software developers have argued that the FTA will require 
Australia to extend Australia's patent laws to a small extent�that is, to all fields of 
technology�and that this will effectively stifle the open source software industry. 

4.52 Government Senators sought advice on this matter during the Committee's 
hearings and was told unequivocally by officials that the free trade agreement does not 
change in any way the scope of what is currently considered to be patentable or what 
would be patented in Australia. Australia currently allows patents for software, and 
there will be no change to that. Australia is not being required to take a US approach 
in relation to that type of patent. It will be 'business as usual' for IP Australia in terms 
of granting patents. 

 ISPs and 'safe harbours' 

4.53 Evidence provided to the Committee outlined that a very significant gain 
provided by the FTA will be through the creation of enhanced legal tools to tackle 
piracy and associated criminal activities conducted via the Internet. These measures 
would equip Australian companies with far stronger means to more effectively tackle 
this criminal activity that harms Australian companies and consumers, and threatens 
Australian jobs. This was made clear in evidence before the Committee. 

The interactive entertainment industry, which has been in a high-growth 
phase for quite some time, relies somewhat on the technology that we are 
debating in terms of copyright and the ISP area. We have seen that the 
growth of the industry could be stronger with a stronger intellectual 
property protection regime, so we are very supportive of the outcomes of 
the FTA in bringing our copyright laws to the levels of those in the 
European Union and the United States of America. We were basically after 
two particular elements of the FTA, and we think it is excellent that they 
are there: the expeditious process to allow for copyright owners to engage 
with ISPs and to deal with allegedly infringing copyright material on the 
Internet. We understand from our counterparts overseas that ISPs overseas 
are able to accommodate this and do not see it as an imposition. They have 
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the technology. We do not think that that technology changes because it 
comes to Australia. We believe the ISPs have that technology available to 
them.  

�.. Also, we are very much in favour of the tighter controls in 
circumventing the technological protection of copyright material.2  

4.54 The Allen Consulting Group has also produced a detailed report on 
copyright and the cost of counterfeiting and piracy in this area. The report states that: 

The maintenance of a strong intellectual property regime (i.e. with an 
emphasis on enforcement) is particularly important in attracting foreign 
investment. This is because Australia competes in a world with increasingly 
mobile capital and that the strength of a country�s intellectual property laws 
is a key determinant in attracting foreign investment across many sectors of 
the economy. Indeed, the Department of Foreign Affairs and Trade has 
noted that �It is generally accepted that maintenance of such a regime has 
served to attract state-of-the-art technology and overseas copyright works to 
Australia.3 

4.55 Regarding the matter of increased burden on ISPs, including obligations 
relating to 'safe harbours', the FTA requires Australia to introduce a more prescriptive 
regime than it currently has for creating 'safe harbours' for ISPs. It has been argued 
that the level of detail may not allow sufficient flexibility in the implementation 
process for Australia. 

4.56 As well, the FTA differs from current laws in Australia in relation to the 
process of temporary reproduction (caching) of material as part of a 
telecommunications process. In Australia, the 'caching' exemption under the 
Copyright Act 1968 does not distinguish between automatic and non-automatic 
caching. The FTA gives ISPs 'safe harbour' immunity only if caching is carried out 
through an automatic process. Educational institutions have also expressed concerns 
about issues relating to temporary copying. 

4.57  The government Senators are satisfied that the balance achieved through 
the FTA is appropriate to both protect copyright holders, while ensuring adequate 
access to copyright material for users.  What the agreement does is put in place a set 
of rules so that Internet service providers, copyright owners and users are clear about 
their rights and obligations.  

4.58 Chapter 17 puts in place a 'take-down notice regime and provides Internet 
service providers with certain safe harbours. If they comply with those safe harbours 
then that assists them to limit their potential liability for copyright infringements.  

                                              
2  Transcript of Evidence,8 June 2004, p6-7 (Jenkin, IEAA) 

3  The Allen Consulting Group Counterfeiting of Toys, Business Software and Computerand 
Video Games November 2003 p(ix) 
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4.59 Government Senators believe that this is very much of benefit to ISPs in 
providing certainty, and of benefit to copyright owners in providing the ability for a 
take-down and notice regime. It would also assist users to have certainty about how 
the system works.  

4.60 In short, the ISP provisions will assist copyright owners to enforce their 
copyright at the same time as introducing appropriate safeguards for users and ISPs. 

   

Sanitary and Phytosanitary Measures 

4.61 First and foremost, the AUS-USFTA reaffirms existing commitments to the 
WTO SPS Agreement. There is not a separate provision for dispute settlement on SPS 
matters within the AUS-US FTA as the WTO dispute mechanisms will apply. The 
Government is committed to the WTO processes and supportive of the approach 
outlined in the AUS-US FTA with regard to SPS matters. Evidence heard by the 
Select Committee from the Australian negotiation team stated that: 

"We are absolutely committed to and more than capable of defending our 
standards, but we are also willing�as WTO members and upholders of the 
SPS agreement to consider alternative approaches which achieve the same 
level of protection. What this agreement [AUS_USFTA] does�rather than 
characterising it as institutionalising pressure on us�is to provide a regular 
forum for ongoing dialogue on matters of bilateral interest. This does not 
mean that the parties will always agree with each other�s decisions, but it 
will hopefully prevent a situation where the United States or Australia is 
presented with a quarantine decision at the end of a process for which it 
does not understand the basis."4 

4.62 Critics of the Agreement are wrong in their assumptions that Australia's 
quarantine measures will be eroded under the proposed arrangements with the 
establishment of a SPS Committee and Standing Technical Working Group. The 
Government is aware that there may be challenges to decisions but is firmly 
committed to a science based assessment processes on quarantine matters. Members 
for the negotiation team have repeatedly stated to the Select Committee that decisions 
on quarantine matters will continue to be based on science. - 

The "decision-making process is challengeable, but it can only be 
challengeable on the basis of science."5 

"The FTA agreement does not change the rights or obligations or 
expectations that we each have and, in determining our own appropriate 

                                              
4  Committee Hansard, (AUSFTA Inquiry), 18 May2004, p:8 (Greville, DFAT) 

5  Answers to Question on Notice, received on 3 June 2004 (DFAT) 
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level of protection, will apply in accordance with the rules and obligations 
of the SPS agreement".6 

4.63 The point of the SPS Committee and the Standing Technical Working Group 
is to build on the cooperative relationship that already exists between Australia and 
the United States. They will help to facilitate better understanding and provide a 
forum to exchange of information on scientifically based decision made by either 
Party. The integrity of Australia's quarantine regime will not be affected by the AUS-
USFTA7. 

The whole objective is to allow countries to achieve the level of protection that they 
determine as a sovereign right but to do so in a way that does not provide merely a 
tool for trade protection. So countries logically work through the approach to these 
sorts of issues.8 

 

Agriculture  

4.64 It has been suggested that Australia's acceptance of the omission of sugar 
from the FTA will weaken Australia's negotiating position when seeking an ambitious 
reform package for agricultural products in the WTO. 

4.65  This matter was discussed in hearings with the DFAT officials most 
immediately concerned with WTO negotiations. They have absolutely no concerns 
about Australia's capacity to continue to play an ongoing leadership role in efforts to 
improve agricultural trade multilaterally. 

4.66 According to these senior officials the Cairns Group continues to operate 
very effectively. It had a very successful meeting in February 2004 in Costa Rica and 
continues to operate in Geneva and at ministerial level with focus on the WTO.  
Australia continues to put in as much effort as ever�arguably more than ever� to 
restore some momentum in these negotiations.  

4.67 The Committee was also advised that Trade Minister Vaile had been 
attending meetings in Paris, including a series of ministerial meetings and informal 
negotiations on parts of the agricultural text that is being addressed as part of the Doha 
round.  

4.68 The government Senators are of the view that the specific initiatives that 
have been put forward, the breadth of Australia's coverage and interest in the Doha 
round and the energy and activity Australia has put into the Cairns Group and into the 

                                              
6  Committee Hansard (AUS-USFTA Inquiry), 18 May2004, p:8 (Gosper, DFAT) 

7  Answers to Question on Notice, received on 3 June 2004 (DFAT) 

8  Committee Hansard, (AUS-USFTA Inquiry), 18 May 2004, p:7 (Gosper, DFAT) 
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overall negotiations, belies any suggestion that Australia is being denied a leadership 
role in agriculture. 

4.69  There has been some concern expressed over the need for an 18 year 
phase-in period for beef, and also extension of safeguards beyond that time. It is 
recognised that the immediate removal of the tariff and increased quota over the 18 
year period is of significant benefit to the development of the beef industry. In any 
event, quotas thus far have seldom been met. The phase in period will allow the beef 
industry time to build up its capacity to supply. 

4.70  The government Senators agree that there are aspects of the FTA in 
agriculture where the government wanted even better outcomes. But even in 
agriculture the FTA remains a big deal. It is a balanced package and one that both 
governments believe is a substantial outcome for both their economies. That is what 
the governments have taken the decision on. There has been overall support from the 
agricultural industries on the outcome of the FTA. 

4.71  The government Senators wish to emphasise the fact that small access 
gains to the US market deliver potentially very substantial benefits for industries the 
size of those in Australia�s agricultural sector. The dairy industry is a good example. 
Having come back and reviewed the deal, that industry has made it clear to the 
Committee that they regard the access gains as significant for the scale of the 
Australian dairy industry as it looks forward to taking investment decisions and other 
things over time. 

4.72 Government senators note that the single desk arrangement for export 
marketing of Australian commodities has been preserved under the FTA. 

  

 Manufacturing and Labour  

4.73  Concerns have been expressed that the rules of origin are complex and 
overly detailed and may not be sufficient to ensure that only products which are 
substantially produced in Australia or the United States will obtain concessional entry 
under the FTA. It has also been argued that the FTA will have a significant adverse 
impact on the manufacturing sector in Australia, including considerable exacerbation 
of job losses, particularly in the textile, clothing and footwear and the automotive 
components industries. 

4.74 The government Senators are in no doubt that, as a result of the FTA, there 
will be some adjustments in the distribution and scale of various industries. This is 
part of the ongoing experience of remaining competitive in global markets and would 
be the case regardless of whether an FTA was operative or not. 

4.75 In the context of Australia's manufacturing sector, government Senators 
note that liberalisation measures with respect to foreign investment are an important 
component of AUSFTA and have the potential to improve the resources, productivity 
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and skills base of firms across many sectors and industries. This should not be 
underestimated. 

4.76  The government Senators note that the impact of the rules of origin 
established under AUSFTA have been considered through adopting a �common sense� 
approach and, where the rules of origin are more restrictive, discussing the possible 
ramifications with government and industry representatives. 

4.77 The CIE report states that for primary products and processed foods, the 
required change in tariff classification is unlikely to prove difficult to meet. 
Furthermore, primary products and processed foods predominantly use domestically 
sourced inputs, with imports typically accounting for only around 5 per cent of 
production inputs: any RVC requirement should therefore not pose a problem.  

4.78 The government Senators concede that in terms of manufactures, the rules 
of origin may be more restrictive. Some of the potentially restrictive rules of origin 
requirements include the yarn forward rule as it applies to textiles and clothing exports 
and, on first cut, the requirement for automotive exports to have 50 per cent RVC (by 
the Net Cost Method). 

4.79  Also noted is the CIE assessment that it will be difficult to say whether it 
will make commercial sense for Australian producers to switch the sources of 
production inputs to US suppliers (and thereby satisfy the rule of origin). Some 
producers will be able to change the source of their inputs to US suppliers in order to 
meet the yarn forward rule while others will not be able to do so. Local production of 
inputs may also commence. 

4.80  The CIE report also advises that discussions with the Federal Chamber of 
Automotive Industries (FCAI) and the Federation of Automotive Products 
Manufacturers (FAPM) indicate that the local automotive sector is not overly 
concerned about the ability of Australian automotive exports to meet the rules of 
origin requirements. Indeed, FCAI and FAPM representatives believed that all 
Australian produced passenger motor vehicles and component parts would meet the 
change in tariff classification and/or RVC requirement. 

4.81 One of the case studies undertaken by CIE related to the light metals 
industry.  It is a notable exemplar of the benefits that will accrue under the FTA. 

4.82 Under AUSFTA, virtually all tariffs on metals will be eliminated 
immediately. This will lead to improved opportunities for exports of Australian light 
metals to the US. Scheduled tariff reductions in downstream industries using light 
metals as production inputs, such as the automotive sector, are expected to have 
positive flow-on effects for all three light metals industries as a result of increased 
(downstream) demand for their products 

4.83 AUSFTA measures on investment may also benefit the light metals 
industries. Initial capital costs in these industries are typically high. Lifting the 
threshold for notification and objection procedures for foreign investment in Australia 
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could increase the attractiveness of investing in the Australian light metals industries 
to potential investors by reducing some of the administrative costs associated with the 
regulatory process.  

  

Cross-border trade in services  

4.84  The main issue arising in relation to cross-border trade in services arose in 
the context of the protection of local content requirements in the entertainment 
industry.  It is alleged that under the FTA, the Australian government would lose its 
ability to negotiate or impose higher local content requirements for broadcasting.  This 
is a particular concern in relation to subscription television and new media services, 
where the current local content and expenditure requirements are much lower than for 
free to air television.  This, it is claimed, may effectively shut the Australian 
entertainment industry out of subscription broadcasting and new media, as they 
compete with inexpensive, readily available American programming. 

4.85  DFAT has made it clear that the outcome of the negotiations on 
audiovisual and broadcasting services preserves Australia's existing local content 
requirements and other measures and ensures Australia's right to intervene in response 
to new media developments, subject to a number of commitments on the degree or 
level of any new or additional local content requirements.    

4.86 It does this through three reservations in Australia's schedules to Annex I 
and Annex II. An Annex I reservation allowing Australia to maintain the existing 55% 
local content transmission quota on programming, and the 80% local content 
transmission quota on advertising, on free-to-air commercial TV on analogue and 
digital (other than multichannelling) platforms.   Subquotas may also be applied 
within the 55% programming quota.  

4.87 An Annex II reservation allows Australia to both maintain existing 
measures and introduce new measures, subject to a number of conditions, in relation 
to:  
• transmission quotas for multichannelled free-to-air commercial TV;  
• expenditure requirements for subscription TV;  
• transmission quotas for free-to-air commercial radio broadcasting;  
• ensuring that Australian content on interactive audio and/or video services is 

not unreasonably denied to Australian consumers;  
• broadcasting licensing and spectrum management; and  
• taxation concessions for investment in Australian film and television 

production.  

4.88 An Annex II reservation allows Australia to maintain existing co-production 
arrangements with other countries and to introduce new ones.  
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4.89 Some concerns were also raised about government services, especially 
those delivered on a commercial basis, being 'caught' by the FTA. 

4.90 The government Senators are satisfied that here is nothing in the Agreement 
that affects the ability of either Party to provide public services, and subsidies and 
grants are explicitly excluded from the scope of the Chapter. Therefore, reservations 
are not required in Australia's schedules in relation to publicly provided cultural 
activities, such as the public broadcasters (ABC and SBS), public libraries or archives, 
or in relation to Government funding available to Australian artists, writers and 
performers. 

4.91 Government Senators also note that Australia and the United States also 
have obligations on trade in services under the World Trade Organization's General 
Agreement on Trade in Services (GATS).   This has its own obligations in respect of 
domestic regulation, and it requires the future development of new obligations in 
respect of authorisation requirements for the supply of services.   Under Article 
10.7.3, if any such new obligations enter into effect (either through the GATS or 
through other international negotiations that Australia and the United States 
participate in) then the Article will be amended, as appropriate, so that it reflects these 
results.  

  

 Financial Services  

4.92 Australia and the USA both have sophisticated systems of prudential 
regulation to ensure that financial services are only undertaken by appropriate service 
providers, and to ensure that the industry handles clients' funds with probity.  
Concerns have been raised asserting that the FTA must not become a means by which 
Australia's prudential regulatory regime is undermined. 

4.93  The Chapter sets up a Financial Services Committee which, amongst other 
things, is charged with considering ways to further integrate the countries' financial 
services sectors (Article 13.16 and Annex 13-C).    

4.94 An exchange of side-letters to the Chapter records the agreement of the 
Parties that the Committee provides an appropriate forum to discuss certain cross-
border issues pertaining to securities, and that the Committee should report on its 
work on these issues within two years of the entry into force of the Agreement.   The 
side-letter also records Australia's proposal that these issues that the Committee 
should discuss include cross-border access for foreign securities markets and foreign 
collective investment schemes.  

4.95 There is nothing in the operation or powers of the Financial Services 
Committee that can oblige Australia to change its laws or regulations in relation to 
financial services. It merely provides an arena for discussion of matters of mutual 
interest in trade in financial services. 
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4.96 In particular, government Senators draw attention to Article 13.7 which 
provides that nothing in the Chapter requires that a Party furnish or allow access to:  

(i) information related to the financial affairs and accounts of 
individual customers of financial institutions or cross-border 
financial service suppliers; or  

(ii) confidential information, the disclosure of which would impede 
law enforcement or otherwise be contrary to the public interest or 
prejudice the legitimate commercial interests of particular 
businesses.  

(iii) information related to the financial affairs and accounts of 
individual customers of financial institutions or cross-border 
financial service suppliers; or  

(iv) confidential information, the disclosure of which would impede 
law enforcement or otherwise be contrary to the public interest or 
prejudice the legitimate commercial interests of particular 
businesses. 

4.97 In addition, Article 13.10 provides that the Chapter does not prevent a Party 
from taking actions for prudential reasons (e.g. to protect people who deposit money 
in banks or who take out insurance policies. As well, the Chapter does not prevent a 
Party's public entities from taking non-discriminatory actions of general application in 
pursuit of monetary and related credit policies or exchange rate policies. The Chapter 
does not prevent a Party from taking actions needed to secure compliance with laws or 
regulations that are not inconsistent with the Chapter (e.g. those dealing with 
deceptive conduct or default on financial services contracts). 

 

Government Procurement  

4.98 Concern was expressed that the FTA may limit or remove the Australian 
government's capacity to implement policies to prefer services delivered by local 
companies, particularly in regional areas. 

4.99 The Government Procurement Chapter consists of 15 Articles, eight 
Annexes and a side letter dealing with blood plasma.   The annexes determine which 
government entities are covered by the Chapter and the specific types of procurements 
and procurement arrangements that each Party has specified for exemption from 
application of the Chapter.  

4.100 By virtue of the non-discrimination provisions in Article 15.2,   Australia 
will become a 'designated' country under the US Trade Agreements Act. The US will 
provide Australia with a waiver from the Buy America Act for contracts to which the 
Chapter applies.   The Buy America Act imposes a 6% penalty on foreign goods (not 
services).   The waiver will enable Australian suppliers, for the first time, to compete 
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in the US procurement market on equal terms with suppliers from the US and from 
over 60 other designated countries.    

4.101 In return, Australia has agreed to tender procedures and transparency 
arrangements that will require some changes to the way procurement is conducted in 
Australia and the adoption of regulations to ensure compliance by procuring entities.     

4.102  However, Australia is still able to undertake support for local small to 
medium enterprises.  In Annex 15-G, the US has reserved their preference policies in 
respect of small and minority businesses.   Australia has similarly specifically 
reserved in Annex 15-G a right to continue with procurement policies that assist 
small and medium enterprises and those which provide economic and social 
assistance to indigenous persons.  

4.103 Article 15.2.5 specifically bans offsets, defined broadly to cover any 
requirement built into a procurement, for such things as local content, technology 
transfer or export performance.   However, this ban is itself subject to the Chapter 
exclusions mentioned above and therefore does not apply to Australian policies 
supporting small and medium enterprises.   

  

 Investment  

4.104 Some submitters expressed concern about the proposal to relax the FIRB 
notification thresholds by several orders of magnitude.  They argued that an 8-fold rise 
in the threshold in the case of new businesses is extremely significant, and that it was 
inevitable that this would result in a reduction of the FIRB's capacity to protect 
Australian national interests. 

4.105 The Investment Chapter provides investors with an open and secure 
environment for investment.   It ensures that investors from each Party and their 
investments receive national treatment or most-favoured-nation treatment (whichever 
is better) in the other Party.   It also provides protection for investors and their 
investments through prohibitions on a range of distorting performance requirements 
and on restrictions on transfers, and through requiring compensation equivalent to fair 
market value for any expropriated investment.  

4.106 The Investment Chapter does not impose any obligation on a Party to 
privatise. 

4.107  The Schedules to Annex I and II represent a carefully negotiated balance of 
commitments between the Parties. The outcome of the negotiations liberalises 
Australia's foreign investment policy while retaining the right for the Government to 
examine all investment of major significance.  

4.108 An Annex II reservation allows Australia to continue to examine all foreign 
investments in urban land (including residential properties), other than developed non-
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residential commercial real estate. An Annex I reservation allows Australia to 
examine investment in other sectors including the right to screen, in defined 
circumstances: direct and portfolio investment of 5 per cent or more in media; 
investment in Australian businesses in telecommunications, transport and defence 
related industries valued at $50 million or more; investments representing stakes in 
financial sector companies of 15 per cent or more; and investments in Australian 
businesses in other sectors valued at $800 million or more.  

4.109 Separate reservations preserving Australian foreign investment limits 
relating to the media, Telstra, CSL, Qantas and other Australian international airlines, 
federal leased airports and shipping.  

4.110 The government Senators regard the Investment chapter as a key element of 
the Australia-US FTA and one which will underpin an investment regime that is 
secure, transparent and attractive. 

  

 Environment  

4.111 There are some concerns that: 
• an assessment of the potential environmental impacts as a result of this FTA 

has not been undertaken;   
• even though there is not an explicit provision for investor-state dispute there 

are some concerns that private investor/s may, through their respective 
governments, raise a matter of concern;  

• the United States lack of disclosure of labelling of genetically modified food, 
as well as its challenging of EU labelling laws through the WTO suggests a 
likelihood of the US bringing pressure to bear on Australia's labelling laws; 
and  

• the inclusion of water and water services (by not excluding them through any 
reservations) has the potential to limit or bring to a 'standstill' future state and 
local government regulation.  

4.112  There is no basis whatsoever for any of the concerns raised above. In fact, 
the environment Chapter sets out a number of provisions designed to ensure that 
neither Party fails to enforce its own environment laws in a way that affects trade 
between the Parties.   

4.113 The Chapter also provides for environmental cooperation, including 
through the signing of a Joint Statement on Environmental Cooperation, and by 
seeking means to enhance the mutual supportiveness of multilateral environmental 
agreements and international trade agreements to which Australia and the United 
States are both parties, in particular in the negotiations in the WTO regarding 
multilateral environmental agreements.  
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4.114  Nor will there be any inhibition on government's capacity to enforce 
environmental laws. The Parties recognise that 'each Party retains the right to exercise 
discretion with respect to investigatory, prosecutorial, regulatory, and compliance 
matters and to make decisions regarding the allocation of resources to enforcement 
with respect to other environmental matters determined to have higher priority' 
(Article 19.2.1(b)). 

4.115  The governments of both countries are deeply committed to preserving 
environmental benefit. That commitment is reflected in the fact that under the 
Institutional Arrangements (Chapter 21) the Joint Committee will, at its first meeting, 
consider reviews by each Party of the environmental effects of the Agreement and 
afford the public an opportunity to provide views on those effects (Article 21.1.7).   
The Australian Government will be preparing an environmental assessment of the 
Agreement in the context of an overall analysis of the Agreement.  The US 
Government has already prepared a draft review (December 2003) available on the 
USTR website  

 

Institutional Arrangements and Dispute Settlement  

4.116 There have been some concerns regarding the power and influence of the 
Joint Committee established under Chapter 21 on Australia's domestic decision 
making processes. This is especially the case given that the Joint Committee is 
responsible for the interpretation and operations of the FTA. 

4.117  The government Senators wish to emphasise that the Chapter on 
institutional arrangements and dispute settlement establishes a fair, transparent, timely 
and effective procedure for settling disputes arising under the Agreement.   
Importantly, it does not allow private investors to directly challenge government 
decisions under the Agreement. It provides high standards of openness and 
transparency in the resolution of disputes between the Australian and United States 
Governments, and provides for flexible compensation arrangements for resolving 
disputes.  

4.118 The Joint Committee is central to the ongoing evolution of this Agreement 
and the early identification and settlement of disputes through consultation.   At its 
annual meetings, it will review the current functioning of the Agreement, consider any 
improvements or amendments that either country may wish to propose and, where 
further clarity is required, issue interpretations of the Agreement.    

4.119 Contrary to the implications of some of the critics, this is entirely 
appropriate and in Australia's interests because this last function clearly reserves the 
power to interpret the Agreement to the Australian and United States governments 
operating together.  

4.120 The government Senators also draw attention to the fact that the Agreement 
emphasises settlement of disputes through consultation and gives the predominant role 
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to the Parties in interpreting the Agreement.   As well, the Article notes the continuing 
importance of soliciting and considering the views of members of the public on 
matters under dispute.  

4.121 The Chapter requires high standards of openness and transparency through 
open public hearings, public release of legal submissions by both governments and 
opportunities for interested third parties to submit written views to the panel.  

4.122 Consistent with the Agreement's commitment to maintaining the 
prominence of the two governments in resolving disputes between them, this Chapter: 

(a) restricts panels to making findings of fact and determinations regarding 
consistency of a government's action with the Agreement.   Panels may 
only make recommendations for the resolution of disputes where 
specifically requested to do so by the two governments; and  

(b) panels must base their report only on the relevant provisions of the 
Agreement and the submissions and arguments of the Parties 

4.123  Clearly there is no basis for any concerns that Australia's sovereignty is 
threatened with respect to decision making. The level of transparency at all levels will 
ensure that there is easy scrutiny of all the operations of the Joint Committee.  

 

 

 

 

Senator George Brandis            Senator Jeannie Ferris           Senator Ron Boswell 
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Appendix A  

Chronology of Events Leading to the Australia United 
States Free Trade Agreement. 

Milestones Details 
Source 
Documents 

22 May 1936 The Minister for Trade and Customs announces in Parliament  
that certain imports would be restricted with a view to their 
manufacture in Australia. Certain other imports it was intended 
to change the present sources of supply to other countries which 
were great customers of Australia �..and would become 
greater customers if Australia increased purchases from them. 

This would be done by the �adoption of a special licensing system 
over a limited range of imports� (imports were prohibited, except 
under special license, of 84 classified groups of goods) and 
�the imposition of higher duties�.i 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
393. 

1 August 1936 The �trade diversion policy� of the Australian Government 
results in the United States Government withdrawing  

most-favoured-nation treatment hitherto accorded to Australian 
goods including certain trade benefits extended to Australia 
equally with a number of countries with which the US had 
concluded trade agreements.ii 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
394. 

7 December 
1937 

The Minister announces modifications of the licensing system 
- to protect Australian industries established under the 
licensing system, duties would be imposed and all licensing 
restrictions on the 84 groups of goods would be removed. 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
394. 

1 February 1938 The US restores most-favoured-nation status to Australian 
goods. 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
394. 

18 November 
1938 

The Minister for Commerce, Sir Earle Page, makes a 
statement to the House on an Anglo-American Trade 
Agreement. 

�As was indicated when Ministers returned from abroad early 
this year, the possibility of Australia commencing commercial 
negotiations with the United States of America has been 
discussed informally. The study by both Governments of the 
problems involved, initiated some months back, is still 
proceeding and will, of course, now be continued in the light of 
the contents and the probable effects of the Anglo-American 
Agreement.  

Commonwealth 
Parliamentary 
Debates, vol. 158, p. 
1713. 

1941 The US issues an invitation for exploratory talks on a trade 
treaty during an overseas tour by the Prime Minister of 
Australia. 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
395. 
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Milestones Details 
Source 
Documents 

17 February 
1943 

Australia includes the US in the list of �Proclaimed Countries� 
and gives the US intermediate Customs Tariff rates and 
primary duty concessions. 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
394. 

1947 Provisional entry into Force of the General Agreement on 
Tariffs and Trade (GATT). Through the GATT, Australia 
negotiates with the US, reductions in customs duties on a 
number of products - beef, veal, mutton, lamb, butter and 
wool.iii 

J. G. Crawford, 
Australian Trade 
Policy 1942-1966, 
ANU Press, 
Canberra, 1968, p. 
390. 

1947 The US proposes a treaty of commerce and friendship with 
Australia, a policy of the State Department �to further good 
relations between the US and other countries�. The aim of the 
treaty was to obtain �reciprocal unconditional most-favoured-
nation treatment�.  

The draft has been the subject of informal exchanges of views 
at intervals over several years. Difficulties associated with the 
reconciliation of existing Australian obligations with those 
proposed to be undertaken under the treaty, and difficulties 
arising from the limitation in the constitutional powers of the 
Commonwealth to implement a treaty covering some matters 
within the purview of the Australian States, have yet to be 
resolved before a test satisfactory to both parties can be arrived 
at. 

D. F. Nicholson, 
Australia�s trade 
relations: an outline 
history of Australia�s 
overseas trading 
arrangements, F. W. 
Cheshire, Melbourne, 
1955, pp. 116-117. 

1965  The Vernon Committeeiv, in its report, says  
there is scope for a treaty dealing more specifically with trade, 
such as those with the United Kingdom and Japan. 

and  
Should the Kennedy Round come to nothing, the Committee 
repeats its suggestion for a bilateral trade treaty. 

Vernon Report, vol I, 
ch.12, paras 76 & 82, 
p. 329 & p. 331. 

1979 Under the multilateral trade negotiations (Tokyo Round) the 
Minister for Trade and Resources, Doug Anthony announces 
a bilateral agreement with the US. Australia would bind tariffs 
on a number of agricultural and industrial products. 

R. H. Snape, L. 
Gropp & T. Luttrell, 
Australian Trade 
Policy 1965-1997, 
Allen & Unwin, St 
Leonards, 1998, p. 
396 & p. 399. 

1985 The Prime Minister�s Office is approached by the USTR Mike 
Smith, through the Department of Trade, about the possibility 
of a bilateral free trade agreement with the US. 

R. Garnaut, �An 
Australia-United 
States free trade 
agreement�, 
Australian Journal of 
International Affairs, 
vol. 56, no. 1, p.123. 

1986 The Government commissions a study through the 
Department of Trade and the Economic Planning Advisory 
Council (EPAC), to look at the possibility of Australia 
seeking a trade agreement with the US.v The study concluded 
that Australia should pursue trade liberalisation on a 
multilateral basis. 

R. H. Snape, L. 
Gropp & T. Luttrell, 
Australian Trade 
Policy 1965-1997, 
Allen & Unwin, St 
Leonards, 1998, 
p.458. 
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Milestones Details 
Source 
Documents 

January1989 Canada-US Free Trade Agreement enters into force (this is 
superseded by NAFTA) 

http://en.wikipedia.or
g/wiki/Canada-
U.S._Free_Trade_Ag
reement 

10 September 
1992 

President Bush (Snr) details his economic plans during a 
campaign speech in Detroit. A compilation of his plan is 
issued called 'Agenda for American Renewal'. Its aim was to 
convince the nation  

that its future lay within a web of free trade agreements with like-
minded countries. 

Australia was one of these countries. 
The speech was the brainchild of Bob Zoellick, a free trade guru 
and long-time aide to the White House chief-of-staff, James 
Baker. Zoellick was convinced an array of bilateral agreements 
was the best way to lock in progress on the multilateral front.  

G. Hywood, �Trade 
deal that could finally 
smash our tyranny of 
size�, Sydney 
Morning Herald, 
7 August 2003. 

13 October 
1992 Prime Minister Paul Keating reports to the House on his trip to 

Japan, Singapore and Cambodia: 

I told the Japanese Government that Australia would not be party to 
a trade arrangement which was directed against Japan. 

Ministerial 
Statement, House of 
Representatives, 
Debates, 
13 October 1992, p. 
2002. 

1993 A second study is commissioned by the Department of 
Foreign Affairs and Trade,vi but this finds Australia should opt 
for multilateral agreements. 

R. H. Snape, L. 
Gropp & T. Luttrell, 
Australian Trade 
Policy 1965-1997, 
Allen & Unwin, 
1998, p.458. 

1993 The North American Free Trade Agreement (NAFTA), 
between the US, Canada and Mexico, is ratified by the 
Congress, after vigorous national debates. NAFTA enters into 
force 1 January 1994. 

M. Shifter, �United 
States-Latin 
American Relations: 
Shunted to the Slow 
Track�, Current 
History, February 
1998. 

6 March 1997 The USTR-designate Charlene Barshefsky releases �The 
President�s [Clinton] Trade Policy Agenda� report: 

�.the United States will continue to negotiate reciprocal free 
trade agreements with individual nations in the Asia- Pacific. 
Australia, New Zealand, and Singapore are a few of the possible 
partners in this respectvii. 

A. Oxley, �US ties 
Advance Free Trade�, 
Australian Financial 
Review, 3 April 1997, 
p. 16. 

20 June 1997 President Clinton is expected to discuss the possibility of an 
FTA with Prime Minister John Howard when they meet in 
Washington on the 27 June but the agreement is dependant on 
Congress granting the President �fast-track� trade negotiating 
authority. 

C. Ryan & M. 
Dwyer, �US urges 
free trade pact�, 
Australian Financial 
Review, 
20 June 1997, p. 1. 

28 August 1997 The Minister for Foreign Affairs Alexander Downer and 
Trade Minister Tim Fischer release Australia�s first White 
Paper on Foreign and Trade Policy. A key element includes: 

�.an emphasis on bilateral relationships as a means of 
advancing Australian interests. Strong bilateral relationships are 

Joint Statement The 
Minister For Foreign 
Affairs And The 
Deputy Prime 
Minister And 
Minister For Trade, 
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not an alternative to regional and global efforts, but they form 
the basic building block of the Government's foreign and trade 
policy strategies. 

Foreign And Trade 
Policy White Paper, 
media release, 
28 August 1997. 

November 1997 Congress does not give President Clinton fast-track authority 
for negotiating major agreements. Issues of labor and the 
environment generate considerable controversy. 

L. Sek., Trade 
Promotion Authority 
(Fast-Track Authority 
for Trade  
Agreements): 
Background and 
Developments in the 
107th Congress, 
CRS, 
15 February 2002, pp. 
3-4 

4 August 1999 Prime Minister John Howard and the Prime Minister of New 
Zealand Jenny Shipley issue a joint communiqué as a result of 
a task force set up to examine the Australian New Zealand 
bilateral economic relationship. 

New Zealand and Australia are willing to consider free trade 
arrangements with other significant individual economies or regional 
groupings, where they would deliver faster and deeper liberalisation 
than the multilateral process�� 

Joint Prime 
Ministerial Task 
Force on Australia 
New Zealand 
Bilateral Economic 
Relations, Joint 
Prime Ministerial 
Communique, 
4 August 1999. 

December 2000 Michael Thawley, Australia�s Ambassador to the US, makes a 
speech to the American Australian Association in New York 
on the mutual benefits of an Australian free trade agreement 
with the US. 

P. Kelly, �Change in 
US sharpens our 
dilemma� The 
Australian, 
20 December 2000. 

March 2001 Minister for Foreign Affairs Alexander Downer travels to the 
US and meets Secretary of State Colin Powell and USTR Bob 
Zoellick for discussions on a free trade agreement between 
Australia and the US. 

Alexander Downer 
holds talks in 
Washington, ABC 
Radio AM, Reporter 
A. Cusack, 
23 March 2001.  

5 April 2001 Trade Minister Mark Vaile visits Washington for talks with 
USTR Bob Zoellick on the possibility of a free trade 
agreement with the US. 

M. Vaile (Minister 
for Trade), Doorstop 
Interview: US Capitol 
Grounds, 
Washington, DC, 
5 April 2001. 

5 April 2001 The American Federation of Labor and Congress of Industrial 
Organizations (AFL-CIO) and the Australian Council of 
Trade Unions (ACTU) issue a joint statement to oppose any 
deal that does not meet a number of key objectives including 
workers rights, environmental standards, transparency and 
accountability. 

American Federation 
of Labor and 
Congress of 
Industrial 
Organizations and the 
Australian Council of 
Trade Unions, Joint 
Statement on a 
Possible U.S. - 
Australia Trade 
Agreement, 
5 April 2001. 

10 May 2001 President Bush places trade promotion authority (TPA) as a 
priority in his agenda for international trade. 

L. Sek, Trade 
Promotion Authority 
(Fast-Track Authority 
for Trade 
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Agreements): 
Background and 
Developments in the 
107th Congress, CRS, 
2003. 

21 June 2001 Trade minister Mark Vaile releases the results of a study by 
the Centre for International Economics (CIE) on a possible 
Australia-US FTA. The study finds that a �Free Trade 
Agreement (FTA) with the United States could increase 
Australia's real GDP by almost $US2 billion by 2010�. 

(Economic impacts of an Australia�United States Free Trade 
Area, Prepared for Department of Foreign Affairs and Trade, 
Centre for International Economics, Canberra & Sydney, June 
2001.) 

M. Vaile (Minister 
for Trade, US Free 
Trade Agreement 
Study finds benefits 
exist, media release, 
21 June 2001. 

29 August 2001 The APEC Study Centre, Monash University, release  the 
report, An Australia-USA Free Trade Agreement: Issues and 
Implications: 

Australian business would gain from improved access to the 
world�s largest economy, and there would also be a number of 
important flow-on effects, particularly in attracting US 
investment to Australia and expanding linkages with the 
dynamic US new economy and leading edge US business 
practices. 

M. Vaile (Minister 
for Trade), New Study 
Supports US Free 
Trade Agreement, 
29 August 2001. 

August 2001 John Howard confirms the government�s intention of pursuing 
a free trade agreement with the USA. 

Question without 
Notice, Hansard, 30 
August 2001, 
p.30678. 

6 December 
2001 

US House of Representatives passes the trade promotion 
authority (TPA) bill (H.R. 3005) by a narrow margin. 

An important issue was the designation of labor and the 
environment as negotiating objectives. 

L. Sek, Trade 
Promotion Authority 
(Fast-Track Authority 
for Trade 
Agreements): 
Background and 
Developments in the 
107th Congress, CRS, 
2003. 

23 May 2002 The US Senate includes the TPA into a comprehensive trade 
bill (H.R. 3009) �Trade Act 2002�. �The bill included TPA (in 
title XXI), reauthorization of Andean trade preferences, 
extension of the Generalized System of Preferences, and trade 
adjustment assistance (TAA). Two controversial differences 
with the House were: (1) the so-called Dayton-Craig 
amendment, which would allow the removal from an 
implementing bill any provisions to amend U.S. trade remedy 
laws, and (2) the level of tax credits for displaced workers to 
cover their health� 

L. Sek, Trade 
Promotion Authority 
(Fast-Track Authority 
for Trade 
Agreements): 
Background and 
Developments in the 
107th Congress, CRS, 
2003. 

June 2002 John Howard reports to the House that the US administration 
requires trade promotion authority from the American 
Congress to enable further negotiations to take place. 

Question without 
notice, House 
Hansard, 17 June 
2002, p. 3430. 

12 June 2002 John Howard addresses the US Congress: 
May I respectfully express the hope that Congress gives the 

Transcript of the 
Prime Minister The 
Hon John Howard 
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President full authority to negotiate new trade agreements. 
At the same time, we in America and Australia have an historic 
opportunity to give even greater momentum to our bilateral 
economic relationship. And that is why Australia has proposed 
the negotiation of a free trade agreement between our two 
countries. A comprehensive free trade agreement, by boosting 
trade and investment between us, would add a stronger 
economic dimension to the very deep bilateral ties that are 
already there. 

Address to Joint 
Meeting Of The US 
Congress.  

27 July 2002 / 1 
August 2002 

The Bush administration is given �fast-track� permission by 
Congress to negotiate trade agreements. 

S. Marris, & R. 
Dalton, �US paves 
way for free trade', 
The Australian, 
29 July 2002. 

6 August 2002 After some delays President Bush signs the trade bill into law 
(P.L. 107-210). 

L. Sek, Trade 
Promotion Authority 
(Fast-Track Authority 
for Trade 
Agreements): 
Background and 
Developments in the 
107th Congress, CRS, 
2003. 

13 November 
2002 

President Bush authorises the USTR Bob Zoellick, to send a 
letter to Congress of the intention of the administration to 
begin negotiations with Australia on a free trade agreement. 

Question without 
notice: Trade: United 
States, House 
Hansard, 14 
November 2002, 
p.9079. 

14 November 
2002 

Prime Minister John Howard, and USTR Bob Zoellick 
announce that Australia and the United States would start 
negotiations on an FTA.  

Trade Minister Mark Vaile announces the Department would 
invite public submissions. 

Transcript of the 
Prime Minister The 
Hon John Howard 
and Robert B. 
Zoellick, United 
States Trade 
Representative, Press 
Conference, 
Parliament House, 
Canberra. 

M. Vaile(Minister for 
Trade), Vaile Hails 
Breakthrough for 
Australia-US Trade 
Relations, media 
release, 
14 November 2002. 

21 November 
2002 

The Government invites public submissions on the proposed 
free trade agreement. 

The Office of Trade Negotiations will lead and coordinate the 
Government's approach to the negotiations with the United 
States. The Government will give high priority to the views and 
expertise of different groups on issues to be covered by the 
negotiations. It will consult widely, including with business, 
interested organisations and the general public, as it develops 
Australia's negotiating position. 

Department of 
Foreign Affairs and 
Trade, Australia-
United States Free 
Trade Agreement: 
Call for Submissions, 
media release, 
21 November 2002. 

15 January Deadline for public submissions on the proposed Australia Department of 
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2003 United States FTA. Foreign Affairs and 
Trade, Australia-
United States Free 
Trade Agreement 
Call For 
Submissions, 
Background Paper 
and Submissions 

3 March 2003 Australia releases its formal list of objectives for negotiations 
on the FTA. 

We will ensure outcomes from the FTA negotiations do not 
impair Australia's ability to deliver fundamental objectives in 
health care, education, consumer protection and supporting 
Australian culture and identity.  The Government remains 
committed to preserving its ability to regulate in relation to 
social and cultural objectives, and will ensure the FTA is 
consistent with that goal. 

M. Vaile (Minister 
for Trade), Vaile 
Announces Objectives 
for Australia - US 
FTA, media release, 
3 March 2003. 

17-21 March 
2003 

The first round of talks is held in Canberra. Australia�s chief 
negotiator is Stephen Deady and for the US Ralph Ives. 

M. Wade, �Free-trade 
dealers keep cards 
close to the chest�, 
Sydney Morning 
Herald, 
19 March 2003, p. 8. 

And  Media briefing 
on the first round., 
USTR, 

And AUSFTA 
Briefing Paper No. 1, 
2003, DFAT 

24 April 2003 Trade Minister Mark Vaile, addresses the Australian Citrus 
Growers Conference and says that: 

the FTA with the United States, and our other regional trade 
initiatives, are part of the most ambitious ever trade agenda for 
Australia. 

Speech, Leeton, 
NSW, 7 April 2003, 
Citrus Growers' 
Annual Conference. 

2 May 2003 After a visit to the US, Trade Minister Mark Vaile, says: 
.... Australia�s role as a member of the Coalition of the Willing 
was praised and appreciated at every level. But we also received 
overwhelming support for an FTA with the US,�. 

We were consistently urged to complete the negotiations as 
quickly as possible and there was a wide recognition that an 
FTA would and should become a key element of our bilateral 
relationship. 

M. Vaile (Minister 
for Trade), Vaile cites 
positive outcomes of 
US visit, media 
release, 2 May 2003. 

3 May 2003 President Bush says of the prospect of the FTA: 
We discussed the matter. I asked the Prime Minister, are we 
making, from the U.S. side, a strong enough effort to move the 
process along? Is Ambassador Zoellick doing what he's 
supposed to be doing, in terms of getting this trade agreement 
done? And the Prime Minister assured me that was the case. 
And so that made me feel good. The idea is to try to get this 
thing done by the end of the year, and then, of course, get it to 
our Congress in '04. It's -- I believe we can get it done, and I 
think it's an important -- will be an important step in our 

Whitehouse Press 
release, President 
Bush, P.M. Howard 
Discuss Operation 
Iraqi Freedom - 
Remarks by President 
Bush and Prime 
Minister Howard of 
Australia, The Bush 
Ranch Crawford, 
Texas, 3 May 2003. 
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relationship. 

16 May 2003 Stephen Deady gives a media briefing on the work that has 
occurred since the last meeting and a preview of the 
discussions to be held next week in Hawaii. 

Media briefing by 
Australia�s chief 
negotiator for the 
Australia United 
States Free Trade 
Agreement, 
16 May 2003. 

19-23 May 2003 The second round of negotiations takes place in Hawaii. AUSFTA Briefing 
No. 2, 2003, DFAT. 

23 May 2003 Stephen Deady and Ralph Ives discuss the progress of the 
second round of negotiations playing down reports that there 
was a threat to the PBS and Australian film industries. 

Media briefing 
conducted by 
Australia�s chief 
negotiator Stephen 
Deady and the United 
States�chief 
negotiator Ralph Ives, 
23 May 2003. 

PBS, Television 
content safe in trade 
deal: Vaile, Canberra 
Times, 24 May 2003, 
p. 13. 

21-25 July 2003 The third round of talks held in Hawaii. Initial market access 
offers were put on the table. Trade Minister, Mark Vaile rates 
the deal as a better than 50% chance of success. 

The initial US offer on agriculture was not as forward-looking 
as we had hoped, although the industrials offer had more 
positive elements. We have underlined to the US the importance 
of providing a credible market access offer if we are to stay on 
course for completing negotiations by the end of 2003. 

AUSFTA Briefing 
No. 3, 2003, DFAT. 

P. Karvelas, �Vaile 
rates US trade deal�, 
The Australian, 
21 July 2003, p.4. 

25 July 2003 The 2 chief negotiators update the progress of the talks. 

Stephen Deady 
We have made good progress 
in a number of areas across all 
of the negotiating groups this 
week and we are on track to 
have, to a large extent, a broad 
consolidated text by the end of 
this round. 

Ralph Ives 
�.we had a very positive and constructive round of 
negotiations. I think both the United States and Australia share 
a strong commitment to work hard to try to achieve a world-
class agreement within the timeframe that our leaders have 
given us. 

Media briefing on the 
third round of Free 
Trade Agreement 
negotiations between 
Australia and the 
United States, 21-25 
July in Hawaii, 
25 July 2003. 

27 July 2003 Trade Minister, Mark Vaile meets US Trade Representative 
Bob Zoellick in Washington. 

As a result of our frank discussions on Friday, Bob Zoellick and 
I agreed on a timetable for the next five months - outlining the 

M. Vaile (Minister 
for Trade), Australia-
US FTA on track to 
conclude this year, 
Media Release, 
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key steps needed to get this deal done. 27 July 2003. 

10-14 
September 2003 The Fifth WTO Ministerial Conference is held in Cancún, 

Mexico. The main task was to set parameters for further 
negotiations under the Doha Development Agenda. Australia 
is represented by Trade Minister Mark Vaile. Talks collapse 
and the President of the American Farm Bureau, Bob 
Stallman says the prospects of an FTA would be damaged by 
the failure. 

The Fifth WTO 
Ministerial 
Conference 

R. Eccleston,, 
�Collapse a setback 
for deal with US�, 
The Australian, 
16 September 2003, 
p.8. 

14 September 
2003  Trade Minister Mark Vaile meets with the Bob Stallman, head 

of the Farm Bureau and US Trade Representative Bob 
Zoellick while in Mexico. He comments there is still a lot of 
work to do but �my confidence is growing�. 

�Vaile claims 
Australia is close on 
US trade Pact�, 
Canberra Times, 
15 September 2003, 
p.3. 

20 October 
2003 

While in Thailand for the APEC Ministerial meeting, Mark 
Vaile meets Bob Zoellick to map out a schedule for talks to 
the end of the year. 

M. McGuire, US 
Trade Deal can be 
done on time says 
Vaile�, The 
Australian, 
22 October 2003, p. 
9. 

21 October 
2003 

The Labor Premiers, Bob Carr (NSW) Peter Beattie 
(Queensland) Steve Bracks (Victoria) Dr Geoff Gallop (WA); 
Jim Bacon (Tasmania); Mike Rann (SA); and Chief Minister, 
Ms Clare Martin (NT) issue a statement urging the  

United States Government to conclude swiftly a Free Trade 
Agreement with Australia. 

Media Release & 
Statement by the 
Labor Premiers and 
Chief Minister  of the 
Northern Territory, 
21 October 2003. 

23 October 
2003 

US President George Bush and Prime Minister John Howard 
hold talks in Canberra. Mr Howard expressed the need to get 
the agreement finalised by the end of the year and the need for 
concessions in agriculture. Both leaders reaffirmed their 
commitment to the end of year target for completion. 

T. Allard, �Fears 
grow over free-trade 
del concessions�, 
Sydney Morning 
Herald, 
24 October 2003, p.6. 

27-31 October 
2003 

The fourth Round of Negotiations takes place in Canberra. AUSFTA Briefing 
No. 4, 2003, DFAT. 

27 October 
2003 

The chief negotiators Stephen Deady and Ralph Ives update 
the progress of the negotiations to this point. 

Stephen Deady 
For Australia's part we will continue to be pressing 
for a truly comprehensive and big market access 
deal on agriculture as well as pursuing our 
objectives in a number of other areas. The 
Australian Government remains committed to an 
ambitious outcome across the board. 

Ralph Ives 
During this Fourth session, we'll be addressing the full range of 
issues. Between sessions we've been working very hard�... So 
we've been continuing the work even in between sessions. 

Transcript of Media 
briefing in Canberra 
on the start of the 
fourth round of Free 
Trade Agreement 
negotiations between 
Australia and the 
United States. 
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31 October 
2003 

Update of the fourth round of talks. 

Stephen Deady 
We had three solid days of negotiations on 
agriculture. We talked through our market access 
priorities�.. 

At officials� level, we will be following up this 
week's meetings with Australian industry, with 
State and Territory Governments and other 
stakeholders as we further refine our approaches 
for the final round of negotiations �. 

Ralph Ives 

Unfortunately we don't yet agree on everything in 
the package, but I agree with everything Steve has 
said about the very productive week we've had 
here. We've covered a full range of issues. We've 
considerably narrowed the differences on many 
issues. 

Media briefing in 
Canberra following 
the fourth round of 
Free Trade 
Agreement 
negotiations. 

21 November 
2003 

Trade minister Mark Vaile urges the film and television 
industry to �take a deep breath and calm down� over what 
might happen to the industry under the free trade 
agreement. 

M. Cole, Vaile urges 
actors lobby to cool it 
on free trade�, 
Courier Mail, 22 
November 2003, p. 5. 

Transcript, Minister 
for Trade, Mark 
Vaile, 774 ABC 
Melbourne, Free 
Trade Agreement 

23 November 
2003 

Trade Minister Mark Vaile leaves for Washington to hold 
further talks with USTR Bob Zoellick. 

I spoke to Bob Zoellick on the phone a week or so ago and we 
agreed it would be useful for us to meet again prior to the fifth 
round of talks between our two negotiating teams starting on 1 
December 

Our discussions on a number of the key outstanding issues will 
be important in setting the scene and providing further guidance 
for our negotiators to enable them to achieve maximum 
progress in their discussions. 

M. Vaile (Minister 
for Trade), Media 
Release, Vaile Heads 
to Washington for 
Further Talk, 
23 November 2003. 

27 November 
2003 

Voting on trade - Inquiry into the General Agreement on Trade in 
Services and an Australia-US Free Trade Agreement is tabled in 
the Australian Parliament. 

http://www.aph.gov.a
u/Senate/committee/f
adt_ctte/gats/report/in
dex.htm 

1-5 December 
2003 

The fifth round of negotiations are held in Washington.  

5 December 
2003 

The chief negotiators update the progress. Transcript, US-
Australia Free Trade 
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Ralph Ives 
We made considerable progress this round, we've covered a 
wide range of issues, we've covered every chapter in the 
agreement, and the text of many chapters is very close to 
completion. We're now in�.the home stretch of the 
negotiations towards constructing a world class free trade 
agreement which is of course the objectives of both Australia 
and the United States and our leaders. And this FTA will 
provide mutual benefits to our consumers, to our farmers, to our 
ranchers, to business people across both countries. 

Agreement 
Negotiation Press 
Conference Embassy 
of Australia, Mr 
Ralph Ives - US lead 
negotiator and Mr 
Stephen Deady - 
Australian lead 
negotiator, 
5 December 2003. 

6 December 
2003 

Trade Minister Mark Vaile says that the agreement would not 
be completed by the end of the year and that there were still 
outstanding differences, including agriculture. 

Free trade deal with 
US bound for failure, 
Courier Mail, 
6 December 2003, p. 
5. 

And  

Trade deal hinges on 
key issues, Canberra 
Times, 
6 December 2003, 
p.9. 

15 January 
2004 

Trade Minister Mark Vaile and chief negotiator Stephen Deady 
say that if agreement is not reached in the next few weeks then it 
will not happen until after the Presidential elections in November. 

M. Cole, �Tight 
deadline for trade 
deal�, The Courier-
Mail, 
16 January 2004, p.9. 

19 January 
2004 

Resumption of the fifth round of talks in Washington. Mr 
Howard says: 

I think we have got a slightly better than 50-50 chance of 
getting it. 

Transcript, Media 
briefing by Trade 
Minister Mark Vaile 
and US FTA chief 
negotiator Stephen 
Deady 

M. Davis, & A. 
Fabro, US free-trade 
deal a 50-50 chance, 
says Howard, 
Australian Financial 
Review, 
19 January 2004, p.3. 

26 January 
2004 

Trade Minister Mark Vaile and USTR Bob Zoellick meet in 
Washington to discuss the difficult issues �not agreed by the 
negotiating teams�. 

After 7 days of negotiations, Australian officials say that the 
US will not give significant access to Australian sugar and 
improved access for beef and dairy products would be 
minimal. They are �battling to save the agreement�. 

M. Davis, & A. 
Fabro, �US free-trade 
deal a 50-50 chance, 
says Howard�, 
Australian Financial 
Review, 19 January 
2004, p.3. 

M. Wilkinson, �US 
not sweet on sugar as 
talks flag�, Age, 
26 January 2004, p.1. 

8 February 
2004 

USTR Bob Zoellick and Trade Minister Mark Vaile announce 
they have reached agreement. 

Sugar was excluded from the deal. 

Transcript of press 
conference with US 
Trade Representative, 
Ambassador Bob 
Zoellick, and 
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Australian Minister 
for Trade, Mark 
Vaile, on conclusion 
of FTA negotiations 
in Washington, DC. 

9 February 2004 Prime Minister John Howard defends the decision to sign the 
free trade agreement excluding sugar. The �historic agreement� 
is a �once-in-a-generation opportunity�. Cabinet gives in 
principle, broad approval of the agreement. 

Transcript of the 
Prime Minister The 
Hon John Howard, 
Press Conference, 
Parliament House, 
Canberra. 

20 February 
2004 

Trade Minister Mark Vaile addresses a business breakfast and 
outlines the benefits of the deal. 

Our FTA with the United States is a once in a life-time deal. 

It is a deal that will improve market access for Australian goods 
and services across the board into the largest and most dynamic 
economy in the world. 

Speech to the 
Business Breakfast 
Roundtable on the 
USFTA. 

4 March 2004 Draft text of the agreement is released. Transcript 
Background Briefing 
on the draft text of 
the Australia - United 
States Free Trade 
Agreement. 

Transcript Doorstop, 
Canberra: Australia�s 
Chief Negotiator for 
the Australia United 
States Free Trade 
Agreement, Stephen 
Deady, on today�s 
release of the 
AUSFTA draft text. 

5 March 2004 The USTR Trade Advisory Groups reports are released. The 
reports cover different sectors and topics and are broadly in 
support of the FTA, except for the Labor Advisory 
Committee. 

http://www.ustr.gov/n
ew/fta/Australia/advis
or/index.htm 

6 March 2004 DFAT releases a guide and a series of fact sheets on the 
agreement. 

 

8 March 2004 Trade Minister Mark Vaile refers the proposed Free Trade 
Agreement between Australia and the United States to the 
Joint Standing Committee on Treaties for inquiry and report. 

http://www.aph.gov.a
u/house/committee/js
ct/usafta/index.htm 

30 March 2004 The Joint Standing Committee on Treaties tables the National 
Interest Analysis and Regulation Impact Statement in the 
Australian Parliament. 

http://www.dfat.gov.a
u/trade/negotiations/u
s_fta/ris/index.html 

31 March 2004 The US Department of Agriculture releases fact sheets for 
agricultural commodities. 

http://www.fas.usda.g
ov/itp/Australia/us-
auscommodityfactshe
ets.html 

30 April 2004 The Centre for International Economics releases the report 
commissioned by DFAT, Economic Analysis of AUSFTA: 
Impact of the bilateral free trade agreement with the United 
States. This confirms there will be economic benefits for 

Department of 
Foreign Affairs and 
Trade, CIE Study 
Confirms Gains from 
an Australia-US Free 
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Australia in the FTA. Trade Agreement, 
media release, 
30 April 2004. 

13 May 2004 The Australian Senate sets up a Select Committee on the Free 
Trade Agreement between Australia and the United States of 
America. 

http://www.aph.gov.a
u/Senate/committee/f
reetrade_ctte/index.ht
m 

18 May 2004 Trade Minister Mark Vaile and USTR Bob Zoellick sign the 
AUSFTA in Washington. This will allow the US Congress to 
consider the agreement by July. 

Final text of the agreement is released.viii 

M. Vaile, (Minister 
for Trade), Vaile and 
Zoellick Sign Free 
Trade Agreement, 
media release, 
18 May 2004. 

24 May 2004 The U.S. International Trade Commission (ITC) releases its 
report assessing the FTA. 

The investigation, U.S.-Australia Free Trade Agreement: 
Potential Economywide and Selected Sectoral Effects, was 
requested by the USTR Bob Zoellick. The report found a 
small net economic benefit to the US. 

ITC Releases Report 
Concerning the 
Impact of the U.S.-
Australia Free Trade 
Agreement, News 
Release, 
24 May 2004. 

 

 

                                                 
i Official Year Book of the Commonwealth of Australia, no. 36, 1944-45, pp. 320-321. 

ii ibid 

iii Australian Trade with the United States, Question on Notice, 29 August 1962, Mr Fraser to the Minister for 
Trade (J. McEwen), Commonwealth Parliamentary Debates, (H. of R.) vol. 36, p. 852. 

iv Report of the Committee of Economic Enquiry, Chairman J. Vernon, Commonwealth Government Printer, 
Canberra, 1965. 

v R. H. Snape, Should Australia Seek a trade Agreement with the United States?, Discussion Paper no. 86/01, 
EPAC, Canberra, 1986. 

vi R. H. Snape, J. Adams, & D. Morgan, Regional Trade Agreements: Implications and Options for Australia, 
(Report commissioned by DFAT), AGPS, Canberra, 1993. 
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r r
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ed

 m
at
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C

h 
Se

ve
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ry
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rt
ic
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itt
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M
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 C
om

m
itt

ee
 o

n 
Sa

ni
ta

ry
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nd
 P

hy
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sa
ni

ta
ry

 M
at

te
rs

 
1.

 T
he

 P
ar

tie
s h

er
eb

y 
es

ta
bl

is
h 

a 
C

om
m

itt
ee

 o
n 

Sa
ni

ta
ry

 a
nd

 P
hy

to
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ni
ta

ry
 M

at
te

rs
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C

om
m

itt
ee
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, c
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pr
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pr
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en
ta

tiv
es

 o
f e
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on
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y 
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an
ita

ry
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 p

hy
to
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ni

ta
ry

 m
at

te
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2.
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ac
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rty
 sh
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de
nt
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s p
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y 

re
pr

es
en

ta
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on
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e 

C
om

m
itt

ee
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nd
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rti
es

 sh
al

l e
st

ab
lis

h 
th
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C

om
m

itt
ee
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ot
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te
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30
 d

ay
s 
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te
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he

 d
at
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nt

ry
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is
 A
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ee
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en

t. 
3.

 T
he

 o
bj

ec
tiv

es
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f t
he

 C
om

m
itt

ee
 sh

al
l b

e 
to

 e
nh

an
ce

 e
ac

h 
Pa

rty
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im

pl
em

en
ta

tio
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e 
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A

gr
ee

m
en
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pr

ot
ec

t h
um

an
, a

ni
m

al
, o

r p
la

nt
 li

fe
 o

r 
he

al
th

, e
nh

an
ce

 c
on
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lta

tio
n 

an
d 
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op

er
at

io
n 

be
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ee
n 

th
e 

Pa
rti

es
 o

n 
sa

ni
ta

ry
 a

nd
 

ph
yt

os
an

ita
ry

 m
at

te
rs

, a
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 fa
ci

lit
at

e 
tra

de
 b

et
w

ee
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th
e 

Pa
rti

es
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4.
 T
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om
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itt
ee
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al

l s
ee

k 
to

 e
nh

an
ce

 a
nd

 c
om

pl
em

en
t e

xi
st

in
g 

an
d 

fu
tu

re
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la

tio
ns
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ps

 b
et
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ee
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th
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Pa
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� a
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s r
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ph
yt

os
an

ita
ry

 m
at

te
rs

. 
5.

 T
he

 m
an

da
te

 o
f t

he
 C

om
m

itt
ee

 sh
al

l b
e 

to
: 

(a
) e

nh
an

ce
 m

ut
ua

l u
nd

er
st

an
di

ng
 o

f e
ac

h 
Pa

rty
�s

 sa
ni

ta
ry
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nd

 p
hy

to
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ni
ta

ry
 

m
ea
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re

s a
nd
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e 
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gu
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to

ry
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ro
ce
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es
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 re
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te
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e 
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ea
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(b

) i
m
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e 
m
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l u
nd

er
st
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ng
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f s
pe

ci
fic
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tin
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e 
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em
en

ta
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A
gr

ee
m

en
t; 

(c
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ev
ie

w
 p

ro
gr

es
s o

n 
an
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pp

ro
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ia
te
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es

ol
ve

 th
ro

ug
h 

m
ut

ua
l c

on
se

nt
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ni

ta
ry

 a
nd

 p
hy
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ni
ta

ry
 m

at
te

rs
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 m

ay
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th
e 

Pa
rti

es
� 
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en
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(d

) c
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(i)
 m

at
te

rs
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e 
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ve
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en
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ni
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 m
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 m
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w
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e 

Pa
rti

es
; 
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ge
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r m
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om
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itt
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 C
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si
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te
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at
io
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l P
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e 

In
te
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at

io
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d 
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 re
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n 
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r p
la

nt
 h

ea
lth

; a
nd

 
(ii
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l c
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ry
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 p
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 m
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te
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 sh
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 re
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es
en
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t o
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 p

hy
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 re
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s p
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 m
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l m
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 d
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 m
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ar
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an
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ng
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al
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ng
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 C
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 m
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l t
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s m
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t o
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 o
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m
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 P
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nt
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ea
lth
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al

 W
or

ki
ng

 G
ro

up
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A
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nd
 P
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nt

 
H
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or
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at
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 b
et
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ee
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th
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es
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en

t p
os

si
bl

e 
w
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le

 p
re

se
rv

in
g 

ea
ch

 P
ar

ty
�s
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gh
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pr
ot

ec
t 

an
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r p
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nt
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fe
 o
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lth
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er
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or
y 

an
d 

re
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ec
tin
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ar
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ry
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s a
nd
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 a
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en
t a
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 p
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t p
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2.
 T

he
 W

or
ki

ng
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ro
up
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al

l b
e 
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ha
ire
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by
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e 
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ie
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in
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A
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en
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t o
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or
es

try
�s

 
B
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A
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nd
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U
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d 
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es

 D
ep
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en
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gr
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ni
m

al
 

an
d 

Pl
an

t H
ea

lth
 In
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n 

Se
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e 
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A

PH
IS
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r t
he

 re
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ec
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e 
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es
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r 

or
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 c
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bl
e 
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3.
 M

em
be

rs
 o
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he

 W
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ki
ng
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h 
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 p
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tiv
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 o
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 P
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7.
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an
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s o
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Pa
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4.
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ng
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l p
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c 
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m
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 p
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at
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r p
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 p
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ry
 p

ro
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es
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n 

sc
ie

nt
ifi

c 
an

d 
te
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ni
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e 

an
d 
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er
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n 
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in

g 
an

im
al

 a
nd

 p
la

nt
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ea
lth
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te
rs
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at
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ay

, d
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r 

in
di
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ct

ly
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ec

t t
he
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e 
of

 e
ith

er
 P

ar
ty

; a
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) c
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g 
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ifi
c 

m
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su
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s o
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s o

f m
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et
w
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n 
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e 

Pa
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es
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 d
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ne
d 
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te
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ni
m

al
 o

r 
pl

an
t l

ife
 o

r h
ea

lth
 w

ith
in
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e 

te
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ito
ry

 o
f t

he
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ng
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ar
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e 
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try
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st
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lis
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en
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, d
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yi

ng
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r d
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ki
ng
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rty
�s

 a
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s r
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r 
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 p
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 p
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 p
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 m
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 re
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tin
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m
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 b
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 m
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es
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ng
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s p
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 m
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te
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, c
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d 
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e 
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al
 b
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l d
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 m
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he
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or

ki
ng
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ro

up
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st
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w

or
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ra
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 sh
al
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e 
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ec
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w
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 c
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h 
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e 
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 d

ev
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 o
f b

ot
h 

Pa
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es
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nc
lu
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ng
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en
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ng
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nd
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ng
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Pa
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or
ki

ng
 G

ro
up

 sh
al
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st
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er
at

in
g 

pr
oc

ed
ur

es
 w

ith
in
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da
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f t

he
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te

 o
f e

nt
ry

 in
to

 fo
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of
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gr

ee
m
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8.
 T

he
 c
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ch

ai
rs

 m
ay

 a
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ee
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pp
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 if
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ea
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 w
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ut
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es
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 o
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 c
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l d
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r c
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 c
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 C
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) m
on

ito
rin

g 
th

e 
im

pl
em

en
ta

tio
n 

an
d 

ad
m

in
is

tra
tio

n 
of

 th
is

 C
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) p
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 re
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r c
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 c
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l r
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ro
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 C
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 re
gi

m
es

 in
 th

at
 re
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r C
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pl
ie
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e 
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 c
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lie
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s b
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g 
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 c
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 o
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 p
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ra
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s c
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 p
ro

cu
rin

g 
en

tit
y 

sh
al

l 
ac

co
rd

 ti
m

el
y 

an
d 

im
pa

rti
al

 c
on

si
de

ra
tio

n 
to

 a
ny

 su
ch

 c
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t o
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 p
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, r
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 c
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s p
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r f
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 b
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 p
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 d
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t o
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 c
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 re
fe

rr
ed

 to
 in

 p
ar

ag
ra

ph
 2

 h
av

e 
th

e 
po

w
er

 to
 ta

ke
 p

ro
m

pt
 in

te
rim

 m
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 c
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 c
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 m
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s m
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 c
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 re
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r t
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) c
on

si
de

r a
nd

 a
do

pt
 a

ny
 a

m
en

dm
en

t t
o 

th
is

 A
gr

ee
m

en
t o

r o
th

er
 

m
od

ifi
ca

tio
n 

to
 th
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) c
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e 

te
rr

ito
ry

 o
f t

he
 o

th
er

 P
ar

ty
 o

r a
t s

uc
h 

lo
ca

tio
n 

as
 

m
ay

 b
e 

ag
re

ed
 b

y 
th

e 
Pa

rti
es

. 
4.

 T
he

 Jo
in

t C
om

m
itt

ee
 sh

al
l a

do
pt

 it
s o

w
n 

ru
le

s o
f p

ro
ce

du
re

. 
5.

 E
ac

h 
Pa

rty
 sh

al
l t

re
at

 a
ny

 c
on

fid
en

tia
l i

nf
or

m
at

io
n 

ex
ch

an
ge

d 
in

 re
la

tio
n 

to
 a

 
m

ee
tin

g 
of

 th
e 

Jo
in

t C
om

m
itt

ee
 o

r a
ny

 b
od

y 
cr

ea
te

d 
un

de
r A

rti
cl

e 
21

.1
.1

(b
) o

n 
th

e 
sa

m
e 

ba
si

s a
s t

he
 P

ar
ty

 p
ro

vi
di

ng
 th

e 
in

fo
rm

at
io

n.
 

6.
 R

ec
og

ni
zi

ng
 th

e 
im

po
rta

nc
e 

of
 tr

an
sp

ar
en

cy
 a

nd
 o

pe
nn

es
s, 

th
e 

Pa
rti

es
 a

ff
irm

 
th

ei
r r

es
pe

ct
iv

e 
pr

ac
tic

es
 o

f c
on

si
de

rin
g 

th
e 

vi
ew

s o
f m

em
be

rs
 o

f t
he

 p
ub

lic
 in

 
or

de
r t

o 
dr

aw
 o

n 
a 

br
oa

d 
ra

ng
e 

of
 p

er
sp

ec
tiv

es
 in

 th
e 

im
pl

em
en

ta
tio

n 
of

 th
is

 
A

gr
ee

m
en

t. 
7.

 A
t i

ts
 fi

rs
t m

ee
tin

g,
 th

e 
Jo

in
t C

om
m

itt
ee

 sh
al

l c
on

si
de

r e
ac

h 
Pa

rty
�s

 re
vi

ew
 o

f t
he

 
en

vi
ro

nm
en

ta
l e

ff
ec

ts
 o

f t
hi

s A
gr

ee
m

en
t a

nd
 sh

al
l p

ro
vi

de
 th

e 
pu

bl
ic

 a
n 

op
po

rtu
ni

ty
 



 
 

 

22
6 

to
 p

ro
vi

de
 v

ie
w

s o
n 

th
os

e 
ef

fe
ct

s. 
 

 
A

rt
ic

le
 H

ea
di

ng
s -

 N
O

T 
fu

ll 
te

xt
: 

Se
ct

io
n 

B
: D

is
pu

te
 S

et
tle

m
en

t P
ro

ce
ed

in
gs

 
A

rt
ic

le
 2

1.
2 

: S
co

pe
 o

f A
pp

lic
at

io
n 

A
rt

ic
le

 2
1.

3 
: A

dm
in

is
tr

at
io

n 
of

 D
is

pu
te

 S
et

tle
m

en
t P

ro
ce

ed
in

gs
 

A
rt

ic
le

 2
1.

4 
: C

ho
ic

e 
of

 F
or

um
 

A
rt

ic
le

 2
1.

5 
: C

on
su

lta
tio

ns
 

A
rt

ic
le

 2
1.

6 
: R

ef
er

ra
l o

f M
at

te
rs

 to
 th

e 
Jo

in
t C

om
m

itt
ee

 
A

rt
ic

le
 2

1.
7 

: E
st

ab
lis

hm
en

t o
f P

an
el

 
A

rt
ic

le
 2

1.
8 

: R
ul

es
 o

f P
ro

ce
du

re
 

A
rt

ic
le

 2
1.

9 
: P

an
el

 R
ep

or
t 

A
rt

ic
le

 2
1.

10
 : 

Im
pl

em
en

ta
tio

n 
of

 th
e 

Fi
na

l R
ep

or
t 

A
rt

ic
le

 2
1.

11
 : 

N
on

-I
m

pl
em

en
ta

tio
n 

A
rt

ic
le

 2
1.

12
 : 

N
on

-I
m

pl
em

en
ta

tio
n 

in
 C

er
ta

in
 D

is
pu

te
s 

A
rt

ic
le

 2
1.

13
 : 

C
om

pl
ia

nc
e 

R
ev

ie
w

 
A

rt
ic

le
 2

1.
14

 : 
Fi

ve
-Y

ea
r 

R
ev

ie
w

 
A

rt
ic

le
 2

1.
15

 : 
 P

ri
va

te
 R

ig
ht

s 
 



 
 

 

22
7 

 C
or

re
sp

on
de

nc
e 

be
tw

ee
n 

th
e 

U
S 

an
d 

A
us

tr
al

ia
 th

at
 r

eq
ue

st
s r

ev
ie

w
s o

f i
nf

or
m

at
io

n:
 

 D
at

e 
R

el
ev

an
t C

ha
pt

er
 

L
et

te
r 

T
o 

L
et

te
r 

Fr
om

 
D

es
cr

ip
tio

n 
18

 
M

ay
 

20
04

 

 
Pe

te
r Y

ui
le

 
D

ep
ut

y 
Se

cr
et

ar
y 

D
ep

t T
ra

ns
po

rt 
an

d 
R

eg
io

na
l S

er
vi

ce
s 

Jo
hn

 B
ye

rly
 

D
ep

ut
y 

A
ss

is
ta

nt
 

Se
cr

et
ar

y 
Tr

an
sp

or
ta

tio
n 

A
ff

ai
rs

A
us

tra
lia

 w
is

he
s t

o 
re

vi
ew

 th
e 

us
e 

of
 o

w
ne

rs
hi

p 
an

d 
co

nt
ro

l c
rit

er
ia

 fo
r i

nt
er

na
tio

na
l a

ir 
ca

rr
ie

rs
 

(b
ila

te
ra

l a
ir 

tra
ns

po
rt 

ag
re

em
en

ts
). 

18
 

M
ay

 
20

04
 

 
A

m
ba

ss
ad

or
 Z

oe
lli

ck
 

U
S 

Tr
ad

e 
R

ep
. 

M
ar

k 
V

ai
le

  
M

in
is

te
r f

or
 T

ra
de

 
M

ee
t a

nn
ua

lly
 to

 re
vi

ew
 re

le
va

nt
 e

le
m

en
ts

 o
f 

in
fo

rm
at

io
n 

te
ch

no
lo

gy
 a

nd
 c

om
m

un
ic

at
io

ns
 

in
du

st
rie

s. 
 

18
 

M
ay

 
20

04
 

C
h 

T
w

o-
 N

at
io

na
l 

Tr
ea

tm
en

t a
nd

 M
ar

ke
t 

Ac
ce

ss
 fo

r G
oo

ds
 

A
m

ba
ss

ad
or

 Z
oe

lli
ck

 
U

S 
Tr

ad
e 

R
ep

. 
M

ar
k 

V
ai

le
 

M
in

is
te

r f
or

 T
ra

de
 

O
IE

 p
re

se
nt

ly
 re

vi
ew

in
g 

B
SE

 st
an

da
rd

s a
s t

he
y 

re
la

te
 to

 a
ni

m
al

 a
nd

 p
ub

lic
 h

ea
lth

. 

18
 M

ay
04

 
C

h 
T

en
- S

er
vi

ce
s 

(E
du

ca
tio

n 
U

S)
 

M
ar

k 
V

ai
le

 
M

in
is

te
r f

or
 T

ra
de

 
A

m
ba

ss
ad

or
 Z

oe
lli

ck
 

U
S 

Tr
ad

e 
R

ep
. 

U
S 

w
ill

 re
vi

ew
 m

ea
su

re
s a

ff
ec

tin
g 

cr
os

s-
 b

or
de

r 
tra

de
 in

 th
e 

hi
gh

er
 e

du
ca

tio
n 

su
b 

se
ct

or
.  

18
 

M
ay

 
20

04
 

C
h 

E
le

ve
n-

 In
ve

st
m

en
t  

FI
R

B
 R

ev
ie

w
 

A
m

ba
ss

ad
or

 Z
oe

lli
ck

 
U

S 
Tr

ad
e 

R
ep

. 
M

ar
k 

V
ai

le
 

M
in

is
te

r f
or

 T
ra

de
 

A
us

t t
o 

re
vi

ew
 th

e 
tre

at
m

en
t u

nd
er

 th
e 

Fo
re

ig
n 

Ac
qu

is
iti

on
s a

nd
 T

ak
eo

ve
rs

 A
ct

 1
97

5 
(F

A
TA

). 

18
 

M
ay

 
20

04
 

C
h 

T
hi

rt
ee

n-
 F

in
an

ci
al

 
Se

rv
ic

es
(I

ns
ur

an
ce

) 
M

ar
k 

V
ai

le
 

M
in

is
te

r f
or

 T
ra

de
 

A
m

ba
ss

ad
or

 Z
oe

lli
ck

 
U

S 
Tr

ad
e 

R
ep

. 
Fu

rth
er

 u
pd

at
es

 o
n 

th
e 

m
at

te
r o

f s
up

pl
yi

ng
 

in
su

ra
nc

e 
se

rv
ic

es
 (f

in
an

ci
al

 se
rv

ic
es

 c
om

m
itt

ee
) 

18
 

M
ay

 
20

04
 

C
h 

T
hi

rt
ee

n-
 F

in
an

ci
al

 
Se

rv
ic

es
 

(S
ec

ur
iti

es
) 

M
r Q

ua
rle

s 
A

ss
is

t S
ec

 fo
r I

nt
 A

ff
ai

rs
 

U
S 

D
pt

 o
f T

re
as

ur
y 

M
ar

k 
V

ai
le

 
M

in
is

te
r f

or
 T

ra
de

 
Fi

na
nc

ia
l S

er
vi

ce
s C

om
m

itt
ee

 to
 re

po
rt 

to
 Jo

in
t 

C
om

m
itt

ee
 w

ith
in

 tw
o 

ye
ar

s o
f e

nf
or

ce
m

en
t o

f 
th

e 
FT

A
. 

18
 

M
ay

 
20

04
 

C
h 

T
hi

rt
ee

n-
 F

in
an

ci
al

 
Se

rv
ic

es
(G

ua
ra

nt
ee

s)
 

A
m

ba
ss

ad
or

 Z
oe

lli
ck

 
U

S 
Tr

ad
e 

R
ep

. 
M

ar
k 

V
ai

le
  

M
in

is
te

r f
or

 T
ra

de
 

A
us

t s
ha

ll 
pr

ov
id

e 
th

e 
U

S 
in

fo
 u

nd
er

 w
hi

ch
 

gu
ar

an
te

es
 c

an
 b

e 
pr

ov
id

ed
 a

t r
eg

io
na

l g
ov

t l
ev

el
 

an
d 

as
so

ci
at

ed
 a

ut
ho

ris
at

io
n 

pr
oc

es
se

s b
ef

or
e 

30
 

Ju
ne

 2
00

4.
 



 


	dissenting annexes.pdf
	c04in.pdf
	Chapter 4 Annexures





