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Committee Secretary 
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PO Box 6100 
Parliament House 
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Dear Ms McDonald 
 
Inquiry into the National Greenhouse and Energy Reporting 
Amendment Bill 2009 
 
Leighton Holdings and its subsidiary companies welcome the opportunity to comment 
on the provisions of the National Greenhouse and Energy Reporting Amendment Bill 
2009.   
 
We believe the Bill should include a further minor but important amendment of the 
National Greenhouse and Energy Reporting Act 2007 (NGER) to ensure the design of 
the emissions reporting system is workable and that it provides robust data on which 
to establish the Carbon Pollution Reduction Scheme (CPRS).   
 
We urge the Committee to: 

− Include a further amendment in the Bill to explicitly recognise mine owners as 
the facility operator on mine sites, with responsibility for reporting on energy 
use, energy production and greenhouse emissions and for acquitting carbon 
permit liabilities. 
− The alternative would be to amend the NGER Act to achieve certainty 

and flexibility for parties on a mine or major construction project to 
transfer operational control to the entity with financial control ahead of the 
first reports due under the scheme on 31 October 2009.   

− Recognise that the NGER Act should differentiate between mine owner 
liabilities for emissions directly associated with the resource (ie: fugitive 
emissions) and operator liabilities for emissions produced during extraction 
and haulage of the resource.   

 
As Australia’s largest mining and construction contractor, the Leighton Group is 
concerned that the reporting system which will underpin the CPRS remains flawed as 
it applies to contract mining.  If the anomaly is not corrected, there is a risk of double 
counting or incomplete emissions data from mine sites.  Ultimately this will undermine 
the integrity of the CPRS.   
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The problem relates to the definition of ‘operational control’ in the NGER Act which 
does not apply logically or fairly to the mining sector, where a third of work is 
undertaken by contractors.  The definition has the potential to draw service providers 
into the trading scheme and make them liable for emissions not of their own making, 
such as fugitive emissions from coal, with limited potential for recovering the costs of 
carbon permits and additional administration.  Obligations to reduce emissions should 
properly rest with those best able to do so and those benefiting most from the mining 
industry – the mine owners.   
 
The Government recognised in the CPRS White Paper that contract mining has 
special features that do not fit the basic emissions trading scheme model which is 
primarily designed for owner-operated facilities.  It has sought to address the issue 
through the CPRS with the proposed the Liability Transfer Certificate mechanism to 
allow transfer of CPRS and NGERS obligations from an entity with operational control 
to an entity with financial control.   
 
However this has practical and commercial difficulties.  There are practical difficulties 
in collecting data from sub-contractors and other contractors on site with whom the 
contract miner does not have a commercial relationship.  Fugitive emissions present 
particular difficulties as this information often lies beyond the control of the contractor.  
Open cut coal mines which represent more than three quarters of Australia’s coal 
production have real measurement difficulties for all parties but particularly for 
contract miners.  Measurement control measures are usually not within the ambit of 
the contractors’ agreement with the client nor the feasible scope of their activities.  A 
contract may for instance be to only remove the overburden.  There are commercial 
difficulties as negotiations to confirm who has operational control under NGERS have 
stalled without the final CPRS legislation and regulations.  If the parties cannot agree, 
the Greenhouse and Energy Data Officer will be required to determine the liable party.  
The current uncertainty means there is the potential for a flood of applications to the 
GEDO over the coming months.     
 
Given the LTC mechanism will not take effect until the CPRS starts on 1 July 2010, 
there is also  the potential the Leighton Group will incur the costs of setting up 
systems, reviewing contracts and collecting data to meet its NGERS obligations for 
two years until we can transfer these responsibilities.  There appears to be little gain 
to the Government and a significant burden to our business with this approach.   
 
A more effective solution is to change the NGER legislation.  As with the other 
amendments in this Bill, our proposed amendment would impose no burdens on 
industry beyond those intended by the Act.  Rather, it would ensure the Act applies to 
the mining industry in a clear, workable and sensible way.   
 


































































