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02/1162
 September 2003
Mr Alistair Sands
Secretary

Senate Finance and Public Administration References Committee

Parliament House

CANBERRA  ACT  2600
Dear Mr Sands
Inquiry into the administrative review within the area of veteran and military compensation and income support

This submission sets out general information on Commonwealth legal aid for war veterans’ matters.  This information may be useful to the work of the Committee in its current inquiry into administrative review of veteran and military compensation and income support, particularly paragraph (e) of the terms of reference.
The policy issues associated with administrative review of veterans and military compensation are in the first instance matters for the Department of Veterans’ Affairs.  This Department does not, at this stage, have any comments on the options and preferences for a revised system of review for veterans and military compensation.  The Department would, of course, be pleased to assist the Committee with any specific queries in relation to administrative review that may arise in the course of its inquiry.
In 1997 the Department, in consultation with legal aid commissions (LACs), the Department of Veterans’ Affairs (DVA), the Administrative Appeals Tribunal (AAT), the Law Council of Australia (LCA) and ex-service organisations (ESOs), began a national evaluation of the administration of the War Veterans’ Legal Aid Scheme.  The current guidelines were developed as an outcome of that review and were implemented in July 2000.  

Commonwealth role

To acknowledge the special contribution made by war veterans to protecting Australian society in time of war, the Commonwealth provides funding for legal aid to war veterans or their dependants in relation to appeals from decisions of the Veterans’ Review Board about war-caused disability pension entitlements or assessment claims under Part II of the Veterans’ Entitlement Act 1986.  This includes claims for disability pension from veterans with ‘warlike service’ and ‘non-warlike service’ after December 1972.  A copy of the legal aid guideline on war veterans’ matters is at Attachment A.  

Assistance is not subject to a means test and recipients of aid are not required to make a financial contribution towards their legal costs.  However, a legal aid commission may recover costs from the other party (in this case the Department of Veterans’ Affairs) if successful in a matter.  Assistance is subject to a merits test.  

A war veteran seeking legal assistance for a matter other than one coming under the war veterans’ legal aid guideline needs to meet the means and merits tests applied by legal aid commissions in other matters.

Legal Aid Commissions

Legal aid is primarily delivered through state and territory legal aid commissions, which are independent statutory agencies established under state and territory legislation.
The Commonwealth provides funding to legal aid commissions under agreements with the state and territory governments in New South Wales, South Australia, Western Australia, Tasmania, Australian Capital Territory and Northern Territory, and through agreements directly with the legal aid commissions in Victoria and Queensland.

Commonwealth funding is provided for legal assistance for matters arising under Commonwealth law.  Priorities for expenditure are set out in guidelines, including the one on veterans’ matters, which are a schedule to the legal aid agreements.  
As independent statutory bodies, legal aid commissions determine whether to grant legal aid in individual cases.  For Commonwealth matters arising under Commonwealth law, legal aid commissions assess the applications against the Commonwealth’s guidelines.  This includes an assessment of the merits of the application. 
The State and Territory Attorneys-General or Ministers for Justice have responsibility for the operation of the legal aid commission in their State or Territory, and for the legislation under which the commission in their State or Territory has been established.  The Commonwealth does not participate in the day to day management of the commissions, nor does it intervene in decisions made by commissions in relation to individual cases.
Legal aid commissions also set the fees which are payable to private legal practitioners who undertake legal aid work.  
Legal Aid for War Veterans’ Matters

Under the current legal aid agreements each legal aid commission prepares a budget for providing assistance in these matters which is agreed with the Commonwealth each year.  This budget forms part of Schedule 1 to the funding agreement.  Schedule 1 sets out the Commonwealth’s service purchasing arrangements for Commonwealth legal aid services under the funding agreements.  This budget sets the level of assistance in war veterans’ matters which each legal aid commission expects to provide during the year.  There is flexibility under the agreements to reallocate resources between budget items within the overall Commonwealth funding allocation if the number of applications or cost of providing assistance varies from this budget.  
The Attorney-General’s Department maintains an ongoing monitoring role regarding the expenditure of legal aid funding, and consults with the Department of Veterans’ Affairs in relation to issues affecting war veterans’ matters.

Stage of matter and rates of funding

Assistance is provided on a stage of matter basis as set out in the guideline at Attachment A.  Each stage refers to the type and level of assistance required to advance the matter to completion.  

For non-complex matters, the Commonwealth legal aid guidelines provide for matters to be funded in two stages.  The guidelines limit assistance to a maximum number of hours per stage of matter.  Some commissions pay an hourly rate and others make a lump sum payment.  The stage of matter process follows the steps involved in preparing a matter for hearing in the Administrative Appeals Tribunal.  Stage 1 allows a maximum of 10 hours for work up to and including the second preliminary conference (including all attempts to settle the matter).  Stage 2 allows a maximum of 12 hours work for the hearing (including all preparation and either the costs of a solicitor or the fees of a barrister for appearing at the hearing).

The stage of matter process is intended to apply in grants of aid for relatively straightforward applications for review at the Administrative Appeals Tribunal from decisions of the Veterans’ Review Board.

Where a legal aid commission determines that the matter is complex, more flexible funding arrangements can be applied to the grant of aid.  That situation is covered in Part 5.3 of the guideline.

A matter can be considered complex because: 

· a veteran is seeking to claim a benefit in relation to several conditions
· there is a complex link between the Statements of Principle and the condition claimed; or

· there are unresolved issues of law involved.

For complex matters, some commissions pay an hourly rate to reflect the level of work required, while others negotiate a lump sum payment to cover the work.  

As part of the introduction of the stage of matter process, legal aid commissions have settled a pro forma checklist which is designed to assist lawyers with the administrative procedures which need to be followed prior to submitting their bills for each stage.  A copy of the checklist is at Attachment B.

The hourly rates paid to practitioners on war veterans’ matters are at Attachment C.

Merits test

Each stage of matter is merits tested.  The merits test is a decision as to whether it is ‘reasonable’ to provide legal aid for the particular matter.
A copy of the merits test applied to applications for aid is at Attachment D.  It has three elements
· legal and factual merits test
· prudent self funding litigant test; and
· appropriateness of spending limited public funds test.
These concepts are explained in the attachment.
Expenditure on legal aid veterans’ matters

Attachment E sets out information on expenditure by legal aid commissions on Commonwealth war veterans’ matters since 1998-99. 
Statistics on war veterans’ matters

Information received from legal aid commissions on war veterans’ applications received and refused in each state and territory is at Attachment F.
Overall there has been some decline in expenditure by legal aid commissions on these veterans’ matters but this mirrors a reduction in the number of applications for assistance being received by commissions. 

I would be pleased to provide other general information about war veterans’ legal aid if that would be of assistance to the Committee.

Yours sincerely

Philippa Lynch
First Assistant Secretary
Attorney-General's Department
Telephone:
6250 6833
Facsimile:
6250 5924
E‑mail
philippa.lynch@ag.gov.au
Guideline 5
War Veterans’ matters

5.1
Purpose


(1)
To acknowledge the special contribution made by war veterans to protecting Australian society in time of war, assistance may be granted to war veterans or their dependants in relation to appeals from decisions of the Veterans’ Review Board about war-caused disability pension entitlement or assessment claims under Part II of the Veterans’ Entitlements Act 1986.


(2)
Assistance is not subject to the means test, nor any contribution except costs recovered in the matter.

5.2
Non-complex matters – stage of matter limits


(1)
Unless the Commission determines the matter to be complex, funding may be granted in the following stages:


stage 1 ( funding for the following costs and disbursements only:


(a)
a maximum of 10 hours for work up to and including the second preliminary conference (including all attempts to settle the matter); and


(b)
up to 2 medical reports, if necessary.


stage 2 ( funding for the following costs and disbursements only:


(a)
a maximum of 12 hours work for the hearing (including all preparation and either the costs of a solicitor or the fees of a barrister for appearing at the hearing); and


(b)
witness expenses.


(2)
The total amount of funding that may be made available for disbursements for a non-complex matter is $2,500.

(3)
Funding at each stage is subject to:


(a)
merits assessment; and


(b)
compliance with the Commonwealth’s Checklist for Administration of War Veterans’ Matters and the Administrative Appeal Tribunal’s General Practice Direction.

5.3
Complex Matters


(1)
The Commission may determine the most appropriate assistance to provide for complex matters.


(2)
The Commission may determine that a matter is complex at any time during the administration of a matter.


(3)
In determining whether a matter is complex, the Commission may have regard to:


(a)
whether several conditions are being claimed, and reports are required from 3 or more areas of medical expertise;


(b)
whether there is a complex link between Statements of Principle and the condition claimed; and


(c)
whether unresolved issues of law are involved.


(4)
In making its determination, the Commission may consult with:


(a)
the applicant for assistance; 


(b)
the national office of the Department of Veterans’ Affairs; and


(c)
the Administrative Appeals Tribunal.
CHECKLIST-ADMINISTRATION OF WAR VETERANS’ MATTERS

to be completed by solicitor:

ACTIVITY
date
· s.37 documents received:
.__/__/__

· s.37 documents perused:
__/__/__

· conferences with client prior to first preliminary conference (PC1):
· telephone conference (time involved:____________)
__/__/__
· face-to-face conference (time involved:_____________)
__/__/__
· attempts to settle and other contacts with DVA prior to PC1:

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

· statement of issues lodge with AAT (at least 1 day prior to PC1)
__/__/__
· date of PC1:
__/__/__
· date(s) of medical appointment(s)
__/__/__
· medical report(s) due:
__/__/__
· details of other documentation required:

____________________________________________________________________________


____________________________________________________________________________


____________________________________________________________________________


____________________________________________________________________________


____________________________________________________________________________

· other required documentation requested (prior to PC1):
__/__/__
· other required documentation due:

__________________________________________________________
__/__/__


__________________________________________________________
__/__/__


__________________________________________________________
__/__/__

· Second Preliminary Conference (PC2) arranged:
__/__/__
· matter considered complex:  yes / no  (Please circle)
__/__/__
  summary of complex issues:___________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

· conferences with client prior to PC2:
· telephone conference (time involved:____________)
__/__/__
· face-to-face conference (time involved:_____________)
__/__/__
ACTIVITY
 date
· attempts to settle and other contacts with DVA prior to PC2:

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

__________________________________________________________
__/__/__

· witness statements lodged and served (at least 14 days prior to PC2):
__/__/__
· expert reports lodged and served (at least 14 days prior to PC2):
__/__/__
· client Statement of Facts & Contentions lodged and served (prior to PC2):
__/__/__
· received copy Repatriation Commission Statement of Facts & Contentions:
__/__/__
· date of PC2:
__/__/__
· outcome of PC2: (details)  ____________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

· likelihood of success:________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

· details of expected future conduct of matter (e.g., mediation, hearing):____________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

to be completed by legal aid commission assignments Officer:

· post-PC2 merit test for grant of aid for stage 2: (comments) ______________________
____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

· complex cases - consultation required with:
· applicant: 
yes / no (Please circle)
__/__/__
· DVA National Office: 
yes / no (Please circle)
__/__/__
· AAT: 
yes / no (Please circle)
__/__/__
Rates paid to practitioners undertaking war veterans’ matters

For non-complex matters, the Commonwealth legal aid guidelines permit a maximum number of hours per stage of matter, for which some commissions pay an hourly rate and others make a lump sum payment.  Stage 1 allows a maximum of 10 hours for work up to and including the second preliminary conference (including all attempts to settle the matter).  Stage 2 allows a maximum of 12 hours work for the hearing (including all preparation and either the costs of a solicitor or the fees of a barrister for appearing at the hearing).

For complex matters, some commissions pay an hourly rate to reflect the level of work required, whilst others negotiate a lump sum payment to cover the work.  

The rates in the table below are hourly rates.  

	ACT
	$120. Rate is GST exclusive.

	NSW
	See below. The rates are GST inclusive.

	NT
	$120. Rate is GST exclusive.

	QLD
	$110 for solicitors. Rate is GST exclusive.

	SA
	Lump sum payments for solicitor and counsel fees as per chart below.  Rate for complex matters is $104.  Rate is GST exclusive.

	TAS
	$106 counsel and $86 solicitor.  Rate is GST exclusive.

	Vic
	See below.  The rates are GST inclusive.

	WA
	See below. The rates are GST exclusive.


New South Wales Legal Aid Commission

Scale of fees for work in relation to appeals from decisions of the Veterans Review Board in respect to war-caused disability pension entitlements or assessment claims under Part II of the Veterans’ Entitlement Act.

‘Legal practitioners’ includes solicitors and counsel.

Legal practitioners shall be paid at the rate of $120.00 per hour except where advocacy work is undertaken when the rate shall be $150.00 per hour.

Where the Commission determines a matter to be complex, appropriate lump sum fees will be negotiated with the legal practitioner.

Work undertaken by clerks will be paid at one - third of the legal practitioner rate.

Scale of fees for work in relation to appeals from the Administrative Appeals Tribunal to the Federal Court, Federal Magistrates Service or the High Court in War Veterans Matters.

‘Legal practitioners’ includes solicitors and counsel.

Legal practitioners will be paid the following rates for professional costs:

a) $200.00 per hour or $220.00 per hour where time is spent in hearing as an advocate (payable at 80%*).

This rate applies where costs are awarded in favour of the legally assisted person or where there is a component for costs included in the successful settlement.

b) $150.00 per hour or $187.50 per hour where time is spent in hearing as an advocate (payable at 80%*).

This rate applies where:

i) proceedings are discontinued (except where costs are agreed to be paid in favour of the legally assisted person);

ii) costs are not awarded in favour of the legally assisted person;

iii) the matter is concluded unsuccessfully;

iv) there is no component for costs included in the successful settlement;

v) the legal practitioner's retainer is terminated prior to the conclusion of the proceedings and the legal practitioner requires payment of costs prior to releasing the file;

vi) costs are awarded in favour of the legally assisted person but are not able to be recovered by the party ordered to pay those costs; or

vii) payment of interim accounts is requested by the legal practitioner.

Senior Counsel will be paid at 150% (payable at 80%*) of the above rates.

Work undertaken by clerks will be paid at one - third of the legal practitioner rate.

*Payable at 80% refers to 80% of that amount being paid to the practitioner with the remaining 20% retained by the NSW Legal Aid Fund to pay for other matters.

Legal Services Commission of South Australia

Solicitor Fees

Lump Sums


Initial Preparation



$728


Subsequent Extension



$624


Complex Extension



$1,144


Veterans Appeal




$1,040


Veterans-Subsequent Extension

$1,768

Lump sums are based on the rate of $104 per hour up to the maximum number of hours.

Counsel Fees

AAT on brief




$764

Federal Court on brief



$1,248

AAT subsequent days



$572

Federal Court subsequent days

$749

Hourly rate

AAT





$114

Federal Court  



$125

Queens Counsel



$177

Victoria Legal Aid

Non Complex Matters

	Stage 1
	
	

	Professional costs
	Up to and including second preliminary conference
	Maximum $1400

	Stage 2
	
	

	Professional costs
	Preparation and appearance at hearing
	Maximum $1680


War Veterans – Administrative Appeals Tribunal

	Stage 1
	
	

	Professional costs
	Up to and including second preliminary conference
	Maximum $3080

	Stage 2
	
	

	Professional costs
	Preparation for hearing
	Maximum $1400

	
	Solicitors appearance 
	$760

	
	Conference
	$150

	
	Appearance
	$1165

	Mediation
	Preparation
	Maximum $700

	
	Appearance
	$587


Legal Aid Western Australia
Stage 1 grants - $1150 for representation on AAT applications up to and including the second preliminary hearing.

Stage 2 grants - $1400 for representation from second preliminary hearing up to and including a one day hearing before the AAT.

Complex matters – additional hours at $115 per hour.

Schedule 3
Commonwealth guidelines

Part 1
General

3
The merits test


(1)
The merits test is to be applied to all initial applications for assistance, extensions and appeals, except as specified in the guidelines.


(2)
The merits test has three elements:


(a)
a test of the legal and factual merits (the reasonable prospects of success test);


(b)
the prudent self-funding litigant test; and


(c)
the appropriateness of spending limited public funds test.


(3)
All three tests must be met to satisfy the merits test.
4
The reasonable prospects of success test



The reasonable prospects of success test is met if, on the information, evidence and material provided to the Commission, it appears that the proposed action, application, defence or response for which legal assistance is sought is more likely than not to succeed.

5
The prudent self-funding litigant test



The prudent self funding litigant test is met only if the Commission considers that a prudent self-funding litigant would risk his or her funds in the proposed proceedings.

6
The appropriateness of spending limited public legal aid funds test


The appropriateness of spending limited public legal aid funds test is met only if the Commission considers that the costs involved in providing the assistance are warranted by the likely benefit to the applicant or, in appropriate circumstances, the community.

Expenditure on Commonwealth War Veterans’ Matters for 1998/99-2002/03
	Year
	ACT
	NSW†
	NT^
	QLD^
	SA**
	TAS^
	Vic^
	WA ‡

	1998/99
	$43,213#
	$1,547,439
	$20,551
	$1,247,007
	$50,337
	$65,114
	$1,285,173
	$35,817

	1999/00
	$98,131#
	$1,941,479
	$44,318
	$1,213,333
	$88,350
	$65,479
	$1,223,136
	$45,246

	2000/01
	$102,592#
	$2,363,000
	$31,644
	$1,118,280
	$149,849
	$57,537
	$1,213,886
	$39,729

	2001/02
	$92,189(
	$2,076,000
	$25,785
	$658,447
	$148,440
	$85,559
	$1,125,405
	$42,950

	2002/03* 
	$19,373(
	$1,299,379
	$16,063
	$604,437
	$159,601
	$45,698
	$881,904
	$23,632


† NSW Expenditure on war veterans’ matters includes the cost of all services provided by the in‑house Veterans Advocacy Service and matters referred to private lawyers.  These services may extend beyond assistance provided under the Commonwealth War Veterans’ guideline.
^ All veterans’ matters are referred to private lawyers.

** Expenditure figures for South Australia do not include the cost of matters handled in‑house by the Commission.

‡ Current practice in WA is for war veterans’ matters to be referred to private lawyers.  Prior to 1 July 2000 some matters were handled in‑house.  The cost of these matters is not included in the expenditure figures.

# Figures are from Attorney-General’s Department records as the Financial Assistance Section of the Department operated the war veterans’ assistance scheme for the ACT at that time.

( ACT Expenditure figures for 2001/02 and 2002/03 are payments to private lawyers and legal disbursements on in‑house matters.  They do not include other in‑house solicitor costs. 

* Figures for 2002-03 may not be full year figures.

Table 1: War Veterans’ Application Received and Refused by State and Territory
	State / Territory
	Year
	(a) Applications Received
	(b) Applications Refused by Number and Percentage

	ACT
	Earlier information not available

	
	2001/02
	43
	0 (0%)

	
	2002/03*
	6
	2 (33.3%)

	NSW
	1998/99
	618
	59 (9.5%)

	
	1999/00
	450
	48 (10.7%)

	
	2000/01
	409
	55 (13.4%)

	
	2001/02
	378
	43 (11.4%)

	
	2002/03*
	348
	19 (5.5%)

	NT
	1998/99
	14
	0 (0%)

	
	1999/00
	13
	0 (0%)

	
	2000/01
	9
	0 (0%)

	
	2001/02
	8
	0 (0%)

	
	2002/03*
	13
	0 (0%)

	QLD


	1998/99
	500
	82 (16.4%)

	
	1999/00
	466
	64 (13.7%)

	
	2000/01
	401
	46 (11.5%)

	
	2001/02
	307
	56 (18.2%)

	
	2002/03*
	202
	13 (6.4%)

	SA


	1998/99
	54
	3 (5.6%)

	
	1999/00
	78
	3 (3.85%)

	
	2000/01
	77
	4 (5.19%)

	
	2001/02
	76
	4 (5.26%)

	
	2002/03*
	102
	0 (0%)

	TAS
	1998/99
	34
	0 (0%)

	
	1999/00
	40
	1 (2.5%)

	
	2000/01
	34
	1 (2.94%)

	
	2001/02
	38
	0 (0%)

	
	2002/03*
	36
	0 (0%)

	Vic


	1998/99
	370
	9 (2.4%)

	
	1999/00
	369
	10 (2.7%)

	
	2000/01
	297
	6 (2.0%)

	
	2001/02
	241
	3 (1.2%)

	
	2002/03*
	154
	9 (5.8%)


	State / Territory
	Year
	(a) Applications Received
	(b) Applications Refused by Number and Percentage

	WA
	1998/99
	51
	4 (7.8%)

	
	1999/00
	46
	5 (10.8%)

	
	2000/01
	58
	6 (10.3%)

	
	2001/02
	26
	4 (15.4%)

	
	2002/03*
	8
	0 (0%)


* Figures for 2002-03 may not be full year figures.

Table 2 - War Veterans’ Applications Received and Refused – National Totals
	Year
	Total 
Applications Received
	Total Applications Refused

	
	
	By Number
	By Percentage

	1998/99*
	1641
	157
	9.6%

	1999/00*
	1462
	131
	9.0%

	2000/01*
	1285
	118
	9.2%

	2001/02
	1117
	110
	9.8%

	2002/03#
	869
	43
	4.9%


*Total does not include information for the Australian Capital Territory
# Figures for 2002-03 may not be full year figures.

� 	Legal aid is a benefit funded by Australian taxpayers.  Many taxpayers who are above the means test threshold for the granting of legal assistance have their own access to justice constrained in whole or in part because of limited financial resources.  To reduce the inequity between those who have access to assistance and those who are marginally excluded, the Commonwealth aims to have strategies adopted which will provide solutions to assisted clients’ problems at minimum cost.  The test of the “prudent self-funding litigant”, one without “deep pockets”, is one such strategy. It aims to put assisted litigants into an equal but not better position than private litigants without “deep pockets” who risk their own funds.





� 	The Commonwealth has numerous competing interests for its legal aid resources. Accordingly, as part of its merits test, it needs to be satisfied that the matter for which an initial grant of legal assistance or an extension is sought, is an appropriate expenditure of public legal aid funds. Examples of what are likely to be considered inappropriate expenditure of legal aid funds, are:


Proposed applications to the Court to dispense with a spouse’s consent to a passport, so that the applicant and child can travel overseas.  The Commonwealth considers that the contingent documentary costs of overseas travel should form part of the overall expense of the trip, and is not an appropriate matter in which to grant legal assistance.


Some aspects of contact and property disputes, where the issue appears to be of such minor significance in relationship to the legal costs which will be incurred in providing assistance. For example, in a contact dispute, who will pay for the bus or taxi fare etc, who washes the clothes, or provides the morning or afternoon tea etc. Again, the Commission should decline to use its funds for such matters.
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