"An Examination and Assessment of the Causes for Such Extensive Demand for Administrative Review of Decisions on Compensation Claims in the Veterans and Military Compensation Jurisdiction."
1.
INTRODUCTION

1.1
Our paper will examine the polemics of Administrative Review with specific regard to the Military Compensation and Rehabilitation Scheme (MCRS) jurisdiction pursuant to the Safety Rehabilitation and Compensation Act (SRCA) which is our primary area of practice and experience.  

1.2
With respect to the Veteran's jurisdiction and the polemics regarding the Administrative review process, we refer to and largely endorse the opinion, experiences and conclusions contained in the paper by Mr Bill Grant, Chief Executive Officer, Legal Aid, NSW (Veterans Advocacy Service).

1.3
Our office has worked closely with NSW Legal Aid regarding the issues and review process arising for Veterans with dual eligibility under the Veterans Entitlement Act (VEA) and the Safety Rehabilitation and Compensation Act (SRCA).  We refer to part 17, Chapters 17.1 and 17.2 of the "Lawyers Practice Manual - NSW" with respect to Veterans' Disability Law by Mr Adam Halstead and Mr Greg Isolani as a practical legal reference and guide that outlines the rights, entitlements and complex administrative review process associated with both schemes.

2.
MILITARY COMPENSATION - DECISION MAKING, REVIEWS 

AND IMPLEMENTATION OF DECISIONS.


One of the potential causes for the extensive demand for administrative review regarding MCRS decisions relates largely to the unfettered discretion to make determinations with little or no consideration for the requirement pursuant to the SRCA that are in accordance with "equity, good conscience and the substantial merits of the claim without regard to technicalities" (s.72 SRCA).
In order to expand on this statement, it is useful to consider the journey that compensation claims make, the internal and external review process and the difficulties encountered along the way.

2.1
Lodgment of Claims and medical material.

Quite often a Veteran may have a substantial body of medical records arising from their Military service that details the nature and circumstances of their medical condition.  This material is provided with the duly completed Compensation Claim Form to MCRS.  Many of these claims are rejected due to the latency between the date of injury, medical condition manifesting and the subsequent claim being made.  

2.2
The Veteran is not given guidance to obtaining relevant medical evidence.  When medical reports from treating doctors are obtained quite often MCRS will exploit any ambiguity in the language of the report to reject the claim.  For example, if the Doctor says the condition "may" have arisen from service, it will be rejected on the basis that the Doctor has not said "probably" arising from service.

2.3
Whilst there are pro forma letters from MCRS to a Veteran advising that they should request a medical report from their treating doctor or obtain specialist medical evidence, there is no assistance or provision of standard medical questions that would assist the delegate to make an informed decision and no clear statement that MCRS will pay for the reasonable cost of the report.

3.
MEDICO- LEGAL OPINIONS.

3.1
There has been an increase by MCRS to simply refer the medical and other material contained in the claim form to a Medical Officer within the Department of Veteran Affairs (DVA) for an opinion "on the papers".  

The opinions received may, at times be hand written, simplistic or have not required the veteran to have a medical examination to carefully consider the factual and medical circumstances to provide an informed and balanced opinion to the delegate.

3.2
On other occasions, Veterans are simply referred to medico-legal specialists generally from Health Services Australia and in particular Occupational Physicians.  The Occupational Physicians are requested by MCRS to provide a range of opinions dealing with orthopedic, coronary, psychiatric and other specialised areas of medicine for which they have no particular expertise.  

These opinions on a number of occasions are preferred by MCRS rather than treating doctors reports if available or affording the Veteran an opportunity to obtain a medical report from their own treating doctor.  

3.3
The delegate can seek umbrage in rejecting the claim by simply relying upon the one medico-legal opinion notwithstanding the large body of medical and other evidence that may exist or that invariably a Veteran will need to obtain in support of their internal or external review.

4.
LATENCY OF CLAIMS.

4.1
MCRS are acutely aware of the latency between the date of injury and lodgment of claim due to the propensity of Veterans not to lodge claims at the time of their injury.  This problem is compounded by some medical conditions that may have arisen in the 1950's and 1960's that do not fully manifest or impair the Veteran until many years, if not decades later in their life.  

4.2
An example may be psychiatric or degenerative spinal conditions, arthritic changes to knee or other joints following trauma  that often have their genesis from an incident arising during the course of the Veteran's former service that manifests later in life.

There has been a propensity by MCRS delegates to refer to and rely upon s.16 of the 1930 Act in force at the time of the injury that required lodgment of a compensation claim for an injury or disease within 6 months from that date.  The failure to lodge the claim can form the basis for the claim to be rejected.  

4.3
Notwithstanding that a Veteran may be able to present contemporary medical records showing that the injury was noted at the time of their (medical) discharge and they received little or no advice with respect to lodging a compensation claim or that there was clearly no manifestation of the medical condition at that point, MCRS will refer to and rely upon s.16 of the 1930 Act to reject liability.

4.4
In the s.16 - 1930 Act rejection of claims, the onus is on the Veteran to request an internal review of the decision and in all probability, a further Application to the Federal Administrative Appeals Tribunal (AAT) if the original decision is affirmed regarding the particular circumstances of the medical condition arising and the latency of lodging the claim.  

The AAT and the Federal Court have examined the failure by MCRS to properly investigate claims that fall within s.16 1930 Act and reiterate the duty imposed upon MCRS and not the Veteran to investigate and provide this information.  The reality that exists is that MCRS has a statutory requirement under the SRCA to investigate such claims in accordance with "equity, good conscience and the substantial merits of the claim without regard to technicalities".  

Thereafter, in these s.16 - 1930 Act cases MCRS, if satisfied that notwithstanding the failure to adhere strictly with the provisions of s.16 of the 1930 Act and taking into account contemporary and subsequent medical evidence detailing the nature and extent of a medical condition the claim should be accepted on its merits and subject to protracted legal disputes.

5.
RESTRICTION OF BENEFICIAL LEGISLATION AND POLICY INTERPRETATION.

5.1
We submit MCRS and in particular the policies that govern Determinations are interpreted in a narrow, deconstructive and unbeneficial manner compared with the general tenant of Workers' Compensation legislation whereby it is remedial and beneficial legislation and should not be read down to deny benefits.  

5.2
There are a number of Veterans applying for a lump sum pursuant to the SRCA for a medical condition that may have occurred prior to December 1988 and arguably governed by the 1930 or 1971 Act.  If the medical condition relates to the spine, psychological condition or internal organs then the claim is rejected by MCRS using a pro-forma letter that simply refers to and regurgitates the fact that the 1971 Act did not provide a lump sum to Veterans for those types of conditions citing the convoluted and transitional provisions under the 1988 Act to reinforce this narrow view of the legislation. 

These medical conditions are of a type that are generally widespread within the Veteran community (ie psychological and spinal conditions) whereby the substantial manifestations of the condition and it's consequences may not occur until many years, if not decades later.  

5.3
Notwithstanding that a Veteran may be able to provide contemporary medical and other evidence detailing the significant worsening of their condition after the inception of the 1988 SRCA, the common approach by MCRS is to reject the claim and in effect make the Veteran pursue an internal review.  In most cases these "determinations" are affirmed thereby requiring the external review to the Federal AAT.

5.4
The full Federal Court in the Decision of West and Comcare (Department of Defence) was asked to review this complex vexed question of pre and post 1988 medical conditions and entitlements to lump sum claims under the 1971 Act and 1988 MCRS legislation.  

The majority of the Full Court established in its judgment what arguably should have resulted in the creation of guidelines to assist MCRS delegates to make an equitable decision in this increasing area of claims.  

This could be done in a simple pro-forma letter by MCRS to the Veteran whose claim may be governed by the 1930 or 1971 Act by advising, for example, of the need to provide medical and/or other evidence to show a "qualitative and quantitative change" in the underlying condition that has resulted in the significant worsening by a "minimum 10% Whole Person Impairment" (ie using the language of the Full Federal Court in West).
5.5
This approach would assist the MCRS delegate to make an informed decision, reduce ambiguities regarding these claims and in all probability result in beneficial determinations made in favour of a Veteran.

5.6
The current MCRS approach is to reject these claims using the pro-forma and narrow interpretations of previous Federal Court Decisions without assisting the Veteran to clearly define what relevant evidence is required in order to assist them to successfully pursue a lump sum claim.

6
AMBIGUOUS PERMANENT IMPAIRMENT GUIDES

6.1
Similar examples with respect to the use of the Comcare guide to assess Permanent Impairment (s.28(5) of the SRCA) and how they perpetuate litigation at the AAT has been the subject of routine criticism by the Federal Court due to a number of deficiencies including but not limited to the fact that the Guide has never been edited since it's inception in 1988. 

6.2
However the fact remains whereby MCRS continue to perpetuate the guide's ambiguities by rejecting claims and adopting a narrow interpretation of how to asses medical conditions and to in effect, "read down" the beneficial nature of the legislation. 

6.3
For example injuries, affecting mobility ie knee conditions, formed a large number of AAT Applications that resulted in the full Federal Court to consider, upon application by MCRS which Table to assess these injuries.  As MCRS had chosen to adopt the most restrictive and narrow interpretation of the Guide and the Table to assess the lump sum for these conditions by reference to a loss of movement of the joint, the number of rejected claims at the AAT spiraled.  The other and more beneficial Table available to MCRS assessed the functioning of the knee and the subsequent difficulty on the Veteran's mobility.  This table would mean more Veterans would receive lump sum claims than not.

6.4
It was only until the full Federal Court clarified that it was the Table which in general favoured the Veteran ie the more beneficial Table that should be used to assess and pay a lump sum for the real permanent impairment of a knee injury that generally is measured by the impact it has on a Veteran's mobility.

7.
INTERNAL REVIEW BY MCRS - s.62(3) SRCA

7.1
We do not have any statistics to show how many determinations that are subject to a request for reconsideration pursuant to s.62(3) of the SCRA are varied or revoked in favour of a Veteran.  In our experience, the majority of decisions subject to a request for reconsideration are affirmed thereby generating an Application to the AAT.

7.2
Figures provided by MCRS in the "Tanzer Review of the Military Compensation Scheme" in March 1999 suggest that 82% of AAT Applications "settled" at the Conciliation Conference or Mediation stage of the AAT review.  Therefore, it would suggest that a number of determinations at a primary level are incorrect and are varied in the Veteran's favour at the AAT stage.

7.3
The first glaring question is what information, evidence or assistance did the Veteran receive after the adverse determination that enabled another delegate of MCRS (together with a law firm) to vary the decision in the Veteran's favour?

7.4
We refer to and rely upon the fact that as Veterans receive no funding by MCRS to obtain relevant medical evidence, are unable to have their legal costs reimbursed in the event that they chose to seek private legal advice at the internal review stage and generally only have legal representation at the AAT stage as that factors that may influence the internal decisions being overturned at the AAT stage..

Ultimately, and in general it is private law firms acting on behalf of Veterans together with more experienced MCRS delegates and their lawyers within the AAT Review model that gives inpetus to vary decisions in a Veteran's favour due to the collation of relevant medical material addressing relevant legal considerations and the threat of MCRS incurring more legal costs by proceeding to an AAT Hearing once this material is received.

7.5
We submit that in order to reduce the number of Applications for review to the AAT that currently results in a better outcome for a Veteran is to change the systemic, narrow interpretation and application of the SRCA by delegates by having regard to Federal Court Decisions that should form beneficial policies and to reduce the perpetuation of ambiguities by promoting the beneficial nature of the SRCA legislation by MCRS at a primary level.  

There is an obvious need for adequate funding for Veterans to obtain legal representation that is at least on par with the representation that the Commonwealth can afford when defending their decisions at both the primary level and upon review to the AAT that we will address in paragraphs (B), (C) and (D).

8.
RECONSIDERATION OF CLAIMS-S.62(3) SAFETY REHABILITATION & COMPENSATION ACT

8.1
A Veteran dissatisfied with the determination must provide reasons in support of a request as to why they seek the Decision to be reviewed.  At this stage there is no legal aid for a Veteran for example, to obtain independent legal advice regarding the circumstances of their claim, the reasons why the claim was rejected and what further information or evidence is required to properly prepare a request for Reconsideration.

8.2
Whilst the Veteran can contact an Ex-Service Organisation (ESO's), their welfare officers are largely trained specifically for the Veterans' Entitlement Act jurisdiction.  Unfortunately these ESO welfare officers have little experience regarding the specifics of what is required to successfully overturn a primary MCRS decision following the request for an internal review as their experience is primarily with respect to the VRB Applications, Statement of Principles, Guide to Assess Ratable Pension, Special and general Rate pensions and eligibility.

8.3
It is made exceptionally clear to a Veteran in writing by MCRS that there are no legal costs payable if they seek legal advice notwithstanding that the advice and assistance may overturn the decision under review and therefore reduce an Application to the AAT.

8.4
Our office has noted that on occasion MCRS have engaged private law firms from the Attorney General's panel of approved solicitors to assist them in the reconsideration process.  This is an unlawful delegation of MCRS' powers for law firms to in effect, perform their functions and duties.  Secondly, it gives MCRS an advantage whereby they are able to spend Commonwealth funds to engage private law firms to assist them with their internal reviews and to maintain their technical legal defences to reject claims.  Yet a Veteran has no such entitlement for their legal costs to be refunded if they successfully overturn a decision following an internal review.

9
PARAGRAPH B

An assessment of the operation of the current dual model internal review, Veterans Review Board / AAT it's advantages, costs and disadvantages.

We refer to discussions in paragraphs 6, 7 and 8 detailing the disadvantages of the current MCRS internal review, the significant disadvantages and the cost of ultimately proceeding to review at the AAT where the majority of cases are "settled". 

9.1
We do not have the statistics regarding the amount of money spent by MCRS to pay private law firms to assist them with the s.62(3) reconsideration process for or acting on behalf of MCRS following applications to the Federal AAT.  These figures, we submit are relevant to determine how much is currently being spent to administer the system of review of MCRS determinations before the Federal AAT.

9.2
For example, can it be assumed that the total amount of legal costs spent by MCRS on private law firms to defend their decisions including Federal Court Appeals may be equal to or outweigh the potential number of lump sums or other claims payable to Veterans rejected due to the pre/post 1988 polemics or injuries arising whilst traveling between places of employment and home?

9.3
The reality is that a large number of Veterans do not have the money to pay the real costs for legal representation or assistance at the primary MCRS level of decision making nor would most Veterans be eligible for a Grant of Legal Aid due to the Means Test criteria and they are therefore at a distinct disadvantage under the current system.

9.4
Therefore whilst the prospect exists for lawyers to be paid on a contingency basis ie upon a successful outcome of the AAT Application, this is not necessarily a good option or alternative for a Legal Aid Scheme.  

This type of contingency litigation is not the most equitable outcome for Veterans.  For example a decision to accept a negligible offer by MCRS at the AAT or that requires the Veteran to accept a cessation of future liability of benefits may be predicated on the imperative of the Veteran's and their lawyer to be paid for the work done to date as the reality remains that the Veteran will have to pay for their own legal costs to proceed to an AAT Hearing if they refuse such an offer if made at Conciliation.

9.5
In effect, the Veteran may have to "contract out" of their SRCA rights, entitlements or to receiving their full benefit by accepting an offer that will ensure that they at least receive some tangible benefit whilst their lawyers will be paid for the assistance provided to get them to that stage.

9.6
We would support the AAT review remain as it represents a significant and reasonable low cost advantage to the Veteran.  However there should be Legal Aid provided or other modifications as detailed in our response in Paragraph C to substantially improve the quality of decision making and ensure Veterans get their entitlements.

10.
PARAGRAPH C


An assessment of the appropriate model to assist in the Administrative Review within a new single compensation scheme for the ADF and Veterans in the future, including Compensation claims, preparation, evidentiary requirements, facilitation of information provision and the onus of proof.

10.1
We refer to the paper our office provided on behalf of the Armed Forces Federation to the ESO - Working Group on the New Military Compensation Scheme dated 26th July 2002 - Agenda Item 3.5 (enclosed).
This model was prepared in direct response to discussion between the ESO-WG dated 27th June 2002 whereby the design principle was to maintain a modified VRB and a de novo AAT review.  This paper detailed, amongst other things how to assist and fund case preparation and representation to reduce the number of AAT Appeals.

10.2
However, we refer to and endorse the significant reservations raised in the Legal Aid NSW, Veteran's Advocacy Service paper with respect to the current VRB being maintained as it now operates and is to be incorporated into the new MCRS  scheme as it will perpetuate the problems and ultimately result in ongoing AAT reviews.

10.3
Notwithstanding our reservations regarding the current VRB and assuming that the broad consensus within the ESO community remains for the VRB to be maintained, we suggest there should be no internal review of the MCRS Determination (ie s.62(3) SRCA type review) ie that following an adverse determination an Application is made to the new VRB model.

10.4
We have maintained the s.31 VEA / s.62 SRCA type internal review process be a part of our modified model that would either overturn the decision under review at any stage or assist both the Veteran and the VRB to receive and obtain from MCRS, all relevant information in a "Statement of Issues" (SOI).  

This SOI should outline clearly what further material the Veteran would require, for example, medical or factual evidence, documents or a statement to address the legal issues in dispute.  Once the information was provided, at any stage of the VRB review MCRS could overturn the decision without needing to proceed to a Conciliation or VRB Hearing.

10.5
We note that our proposed VRB model provides for Legal Aid at a fixed rate from at the outset of lodging an Application for professional assistance and reasonable disbursements to be obtained.  We would also support ESO Welfare Officers to remain an integral part of the VRB model to support Veterans given their knowledge of "GARP" and other specialist VEA type issues that form part of the new proposed MRCB.

10.6
The entitlement to Legal Aid should, in our view, be non means tested or, in the case of Veterans with an Operational Service or War Widows as defined under the VEA 1986, receive an enhanced Grant of Legal Aid that my include for example historian's reports, additional medico legal reports and Counsel advice regarding their Application.

10.7
We submit that facilitating the information, evidence and legal assistance to a VRB type model at the 1st stage of review will reduce proceeding to a full de novo review before the Federal AAT by resolving claims earlier.  This would save additional legal and operational costs for the AAT to review decisions that ultimately delays benefits payable to Veterans.  This should remain the ultimate aim of a future and equitable Military Compensation Scheme to pay compensation efficiently and quickly by not creating unnecessary litigation by having regard to "equity, good conscience and the substantial merits of the claim without regard to technicalities".

11.
PARAGRAPH D

Identification of policy and legislative change required to amend the system at lowest cost and maximum effectiveness.

11.1
We recommend a review of the legal costs payable by the Commonwealth to the legal firms employed at both internal review stage (s.62(3) of the SRCA) and at the AAT stage.  If necessary, these firms should act on set fees that are comparable to what the Veterans' lawyers are paid at the AAT as we are advised there is a discrepancy as to the rates paid.

11.2
We support legal aid should be payable at a primary level for professional legal costs, disbursements and representation before the new VRB model Conciliation and Hearing.

11.3
The new Military Compensation Scheme should require that MCRS provide transparent and beneficial policies to reduce ambiguities in the legislation, Tables used to assess permanent impairment claims and not perpetuate ambiguities throughout the internal and external reviews.

12.
PARAGRAPH E

An assessment of the adequacy of non-means tested legal aid for Veteran, the appropriateness of the current merits test and its administration, the options for more effective assistance to the Veteran and ex-service organizations and the legal industry.

12.1
We request a response from the Attorney General's Department as to how many Applications for a Grant of Aid pursuant to s.69 of the AAT Act has resulted in a payment to a Veteran.  In our experience we have only ever received one (1) Grant of Aid by the Attorney General's Department for an AAT Application.


We would like to know how much money is spent in the Attorney general's Department to assess and ultimately deny claims as opposed to money actually granted to Veterans for AAT appeals in MCRS Claims ie how many staff does it take and at what cost to deny a Grant of Aid.

12.2
We refer to our paper to Mr Ian McKeown dated 20 October 2002 in response to the current Legal Aid Funding deficiencies and suggestions to improve the amount payable and legal representation available for Veteran with respect to VEA claims.

12.3
We would recommend a non Means tested but affixed rate of legal costs payable for legal assistance from bona fide and experienced practitioners to assist and represent Veterans before a new VRB model to ultimately reduce the AAT and Federal Court litigation.

If you have any queries regarding the above, please do not hesitate to contact the writer.

Greg Isolani

KCI LAWYERS
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