VIETNAM VETERANS’ FEDERATION SUBMISSION TO THE SENATE 

FINANCE AND PUBLIC ADMINISTRATION COMMITTEE

Inquiry into administrative review of veteran and military compensation and income support.

Introduction

Over a number of years the Department of Veterans’ Affairs have initiated changes to internal procedures that improved the determining system.  15 to 20 years ago it was not uncommon to have periods of twelve months or more for claims to be finalised at the delegate level.   Now it is very rare for a claim to take more than 3 months and most claims are finalised within the Department within that period.

The Department has an obligation under the legalisation to investigate the claim thoroughly. There is no onus on the applicant to prove his claim.

The Federation is very active in the determining system.  For example the NSW State Branch itself completes over 1000 claims per year.  If the sub-branch figures are included then the total would well over the 1500 mark for the State as a whole. 

The Federation has an open door policy and provides assistance to veterans who have entitlements under the Veterans Entitlement Act.  It is estimated that one third of the claims completed are veterans other than Vietnam Veterans.     

The NSW office has paid under the B.E.S.T programme 2 full time and 1 part advocates.  They also have part time advocates that operate on a voluntary basis. 

The NSW Branch office has just over 400 appeals under appeal.  Last year they finalised 478 cases that were under appeal.  Well over half of the cases did not go to hearing but were finalised under section 31 of the ACT.

It is the policy of the Federation that claims submitted be accompanied by as much supporting medical documentation and other evidence as possible to support that claim.  Not to do so, would in the long-term create a heavier workload for the Federation and it has the potential to lock the applicant into a long and stressful appeal process. 

The Federation supports the present appeal system.  Although the determining system is operating better than in the past, the Federation believes changes could be made to improve the system.  One area of major change that the Federation would like is the appeal process for Statement of Principles (SOPs) we would like comment on these under the following headings.

Non-SOP Claims

B.E.S.T funding

Appeal Process: Statement of Principles 

Non-SOPs Claims

Claims that are lodged for a medical condition that has no existing SOP principle.  Then this claim is determined under the “reasonable hypothesis” standard of proof  set out in the High Court decision of “Bushell”.
In most cases we find that delegates reject these claims with little or no investigation even when there have been previous favourable determinations at the Administrative Appeal Tribunals.  This has the effect of increasing the number of appeals and of moving the onus of proof from the Department to the veteran who made the application and who has in most cases little or no resources to carry out their own investigations. This is contrary to the intentions of the legalisation.

We would like a policy in place that would address this problem. 

B.E.S.T Funding

The introduction funding to assist Association’s like ours to assist in the employment of advocates has helped in providing a more efficient determining system.  Before the introduction of the B.E.S.T programme the Federation relied on volunteers to act as advocates.  Many of these volunteers have their own health problems and they had a high burn out rate.  We were constantly training advocates.

The B.E.S.T funding has enabled us to have very experienced advocates operating. This has reflected in our success rate at the section 31 and VRB levels. 

The weakness of the B.E.S.T programme is that it is an annual grant.  This does not allow us to give our employees a guarantee of tenure.  In the past we have lost advocates because other employers have offered them long-term employment.

We would like the grant to be either Bi annual or Tri annual

Appeal Process: Statement of Principles

The Federation wishes to raise the matter of the appeal process relating to the Statement of Principals.  The Veterans Entitlement Act gives Veterans or Ex-service Organizations the right to Appeal to the Specialist Medical Review Council within three months of a decision of the RMA.    

The legislation provides that if the RMA issues a SOP that revokes a previous SOP relating to the same medical condition then any appeal in process will be void.  The Federation finds this process unjust.

In 1995 the Vietnam Veterans Association, NSW Branch (Affiliated with the Federation) requested a review of SOP relating to Prostate cancer.  This review was related to the link between smoking and prostate.   Since the review process started in 1995 and the matter being finalised in December 2002 there were eleven Court and Tribunal decisions all revolving around the failure of the SMRC applying the correct onus of proof.  (See attached, Justice Stone’s brief chronology in her judgement.) The Association case failed because the court ruled that they could not make an order concerning the SOP under review because a latter SOP revoked it. It should be noted that the latter SOP did not include smoking and prostate cancer as a fact.

The Federation recommends that legislative changes be made to the VEA to enforce the previous intentions of Parliament and to ensure that a viable review of SOPs is in place.   

The Federation would like the legalisation amended to allow the SMRC to review the whole of the scientific material that is available for the medical condition under appeal.   That is, if the RMA issues an SOP after an appeal has been lodged for a proceeding for the same medical condition, then the SMRC should be able to consider the further medical or scientific evidence that was available to the RMA.
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