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This submission is to assist the Senate Finance and Public Administration References Committee in its enquiry into administrative review of veteran and military compensation and income support. 

1.
DESCRIPTION OF THE APPEALS PROCESS UNDER THE VEA

Veterans or widows who make unsuccessful claims for pensions or allowances under the Veterans’ Entitlements Act, 1986 (the VEA) have a number of levels of appeal that they may pursue.  The appeals are in fact reviews on the merits of the case, better understood as reviews of decisions rather than appeals as understood in the Courts of law.

INTERNAL REVIEW

The VEA contains provision for internal review of decisions relating to many of the programs conducted by the Repatriation Commission (the Commission): 

· Section 31 of the Veterans’ Entitlements Act 1986 (the VEA) authorises the Commission to carry out reviews of its delegates’ decisions in certain circumstances.  

This includes the period until a review of its delegate’s decision has been determined by the Veterans’ Review Board (the VRB) and during the period before an application for review by the Administrative Appeals Tribunal (the AAT) has been determined.  In the latter instance the Commission’s power is limited to applications to the AAT initiated by a veteran or widow and the Commission can vary the decision under review only with the consent of the veteran or widow.

· Section 31 also provides the Commission with a variety of other powers to review decisions of its delegates.

Unlike the Safety Rehabilitation and Compensation Act, 1988 (the SRCA), there is no provision in s 31 for a veteran or widow to require an internal review.  However, as a matter of policy the Commission will generally consider reviewing a decision when requested to do so by a veteran or a widow.  The review will be undertaken when new evidence is proffered during the relevant period or where it is manifest that the correct or preferred decision has not been made.

· Section 57 empowers the Commission to review its delegates’ decisions relating to qualifying service; or in relation to a claim for service pension or income support supplement; or a decision relating to the Pension Bonus Scheme on the application of the dissatisfied party.

· Section 76T empowers the Commission to review its delegates’ decisions relating to advance payments of pension and income support supplement at the request of the dissatisfied veteran 

· Section 93Z empowers the Commission to review its delegates’ decisions in relation to claims for pharmaceutical benefits under Part VA of the VEA at the request of the dissatisfied person;

· Section 115 empowers the Commission to review its delegates’ decisions relating to claims for clothing allowance; funeral benefits; decoration allowance; Victoria Cross allowance; recreation transport allowance; temporary incapacity allowance; or loss of earnings allowance.

· Section 116D empowers the Commission to review its delegates’ decisions relating to an application for a determination of a class or persons who could be included in the concept of eligible child in Part VII.

· Section 118ZS empowers the Commission to review its delegates’ decisions relating to the granting of Seniors Health Card at the request of the dissatisfied person;

· Clause 7.1 of the Vehicle Assistance Scheme empowers the Commission to review its delegates decisions under the scheme at the request of a dissatisfied person;

· Clause 7.3 of the Vehicle Assistance Scheme empowers the Commission to review its delegates decisions of its own motion;

· Clause 8.2 of the Veterans Children’s Education Scheme empowers the commission to review decisions rejecting claims under the scheme at the request of a dissatisfied party.

EXTERNAL REVIEW

There are two bodies which conduct reviews independently of the Repatriation Commission.  These are the VRB, a statutory body incorporated under the VEA and the AAT, a Statutory body incorporated under the Administrative Appeals Tribunal Act 1975 and coming within the Ministerial responsibility of the Attorney- General.

Any dissatisfied applicant may apply for a review of a decision of a delegate of the Repatriation Commission.  It is relevant to note that many claims and applications for review are in respect of service which was undertaken some time ago and in many cases with respect to service during World War II

VRB

The VRB is empowered under section 135 to review decisions of the Commission rejecting claims for entitlement to disability or not increasing the rate of disability pension or an insufficient increase in disability pension.  It also reviews decisions of the Commission relating to Attendant Allowance.

There is no fee to institute a review by the VRB.  The applicant before the VRB can be represented but not by a person holding legal qualifications.  It is the Commission’s policy that it is not usually represented at hearings conducted by the VRB. 

The VRB conducts its reviews “de novo”. Effectively it is re-hearing the claim. The VRB can come to its own differing decision even though it was open to the Commission to make its decision on the same evidence.  The VRB is empowered to make the correct and preferable decision on the material before it. 

The VRB relies on the material contained in the documents provided under section 137 of the VEA supplemented by material provided by the applicant in writing prior to the hearing or orally or in writing at the hearing. On some occasions the VRB  requests the Secretary of the Department of Veterans’ Affairs to obtain further material including medical reports. The applicant may wish to provide additional supporting medical reports from a practitioner of their own choice for which the VEA provides limited financial assistance to applicants to cover the cost.  In short, new evidence can be presented to the VRB which was not presented to the Commission.

There is no requirement that an applicant should identify any ground for the application, however they may set out the reasons for the application. 

The VRB is considered to be a low cost forum to enable veterans to have their appeals heard and settle disputes over decisions made by the delegates of the Repatriation Commission.

AAT

This is the second and final body of merits review available to veterans or widows.

The AAT is an independent body coming within the purview of the Attorney-General.  It is not a Federal Court but many of its practices and procedures are court-like.

The AAT has a number of Divisions in which reviews are conducted.  One of these Divisions is the Veterans' Appeals Division, dedicated to applications made for review of decisions made under the VEA.  Applications lodged within this Division do not attract a lodgment fee.  The veteran can appear and/or have or a representative, either legally qualified or not.

Legal Aid is available in the AAT. Legal aid can be obtained either under a merits test alone where the original claim was made under Part II of the VEA , or a merits and means test where the original claim arose under other Parts of the VEA. No costs can be awarded in the Veterans' Appeals Division.

The AAT conducts it reviews “de novo”.  New material can be introduced and the AAT must determine the correct and preferable decision on the evidence before it.

The AAT does require that an application must contain a statement of reasons for the application.  However, often this is only a statement by the applicant that the decision is wrong.

ATTACHMENT A(i) provides statistics on the number and rate of appeals to the VRB and the AAT since 1994-1995.

Attachment A(ii) provides acceptance rates at the primary VRB and AAT determining levels

2.
REVIEWS UNDER THE SAFETY, REHABILITATION AND COMPENSATION ACT 1988  

Claims under the Safety, Rehabilitation and Compensation Act 1988 (SRCA) are administered by the Military Compensation & Rehabilitation Service (MCRS) within DVA in every Australian Capital City and Townsville.  This scheme is conducted on behalf of the Department of Defence by the Department of Veterans’ Affairs.

Under the various compensation legislation administered by the MCRS there is provision for internal and external review.

INTERNAL REVIEW

The MCRS may review a decision on its own motion or a person dissatisfied with the decision may request that the decision be reconsidered.  If the latter is the case then the claimant must set out the reasons for the request and the request must be made within 30 days of receipt of the decision to be reviewed.  There is no cost to the applicant for this review.

This differs from the reviews under section 31 of the VEA in that in this case the applicant has the right to request an internal review whereas there is no such statutory right under section 31 of the VEA.

There is also provision for internal review of decisions relating to the undertaking of a rehabilitation program.

EXTERNAL REVIEW

Once an internal review has been completed, a dissatisfied applicant can apply to the AAT for a review of the decision.  Applications for review by the AAT must be submitted within 60 days of the decision being received by the applicant.  However, the Tribunal may, upon application in writing by a person, extend the time for making  by that person of an application to the Tribunal for a review of the decision.

Legal aid is available in the AAT but unlike the merits tested legal aid which is provided for applicants who have rendered eligible service under Part II of the VEA  both merits and means tests apply.  In addition to any legal aid, applicants may recover costs reasonably incurred in progressing their application if they are successful or partially successful.

Attachment B(i) provides statistics on reconsideration and AAT reviews rates since 2000-2001.

Attachment B(ii) provides information on set aside rates
3.
REVIEW PROCEDURES PROPOSED UNDER THE PROPOSED MILITARY REHABILITATION AND COMPENSATION BILL

A Military Rehabilitation and Compensation Bill has been published as an exposure draft.  The proposed Bill is designed to provide compensation for injuries or diseases as a result of military service by members and former members of the Australian Defence Force (ADF) occuring on or after its commencement. 

Under the proposed Bill delegates of the Military Rehabilitation and Compensation Commission (the MRCC), and delegates of the Service Chiefs, would make decisions on applications for all forms of compensation, treatment and allowances 

The MRCC would have a statutory duty to investigate and determine liability for illness disease or death.  The Commission would also make decisions relating to rehabilitation for former members of the ADF.  The proposed Bill assigns to the relevant Service Chief, responsibility for all rehabilitation decisions for serving members of the ADF, including Reservists on full time service.  If rehabilitation for a member of the ADF is not possible then the MRCC can assume that responsibility even before the member is discharged.

INTERNAL REVIEW

Under the proposed Bill dissatisfied claimants for compensation may make applications for reconsideration - internal review - of the decision.  

Similarly where a member of the ADF is dissatisfied with a decision relating to rehabilitation by a delegate of the Service Chiefs, there will be a right have the decision reconsidered internally, that is by another delegate of the Service Chief

A further provision will exist for a reconsideration of a determination relating to compensation, treatment or rehabilitation on the initiative of the delegate of the MRCC or the Service Chiefs.

If the member or the former member's claim is the result of warlike or non-warlike service, an application may be made to the VRB for review, but if this avenue of appeal is taken an applicant may not also ask for an internal reconsideration.

The application for internal reconsideration must be made within 30 days of receiving the reviewable decision

If the VRB or the AAT has made a decision in relation to the delegated determination no further internal reconsideration is allowed.  

When all appeals have been exhausted the claimant may submit another claim if additional evidence, such as a change to a Statement of Principles, or further medical evidence, or further factual evidence becomes available.

EXTERNAL REVIEW

VRB

The draft Bill provides for two separate avenues of reconsideration and review. They are:

· Veterans' Review Board (VRB) pathway modelled on the VEA involving review by the VRB, and then the Administrative appeals Tribunal (AAT) - available by choice to all persons whose claim relates to warlike or non-warlike service;

· MRCC reconsideration pathway modelled on the SRCA involving internal reconsideration by an MRCC delegate, and then review by the AAT - applying to all claims relating to peacetime service or where a person could seek review by the VRB but chooses to seek reconsideration by an MRCC delegate

AAT

Applications may be made to the AAT for review of reviewable determinations.

A reviewable determination is: 

· a reconsideration decision under s299 revoking, confirming or varying a delegated determination ;or 

· a reconsideration decision of a warlike or non-warlike service delegated determination that has been made by the MRCC; 

· a decision of the VRB concerning a review of a warlike or non-warlike service delegated decision. 

The AAT may only consider "reviewable determinations".  

An "original determination" is the original decision or one varied by a Commission or Service Chief or a delegate of the either. As soon as the member is advised of this it becomes a potentially reviewable decision by the AAT.

The member is then advised that he is entitled to either an internal reconsideration with a further right of appeal to the AAT or (only if the claim relates to compensation for warlike or non-warlike service) an application for review by the VRB and a further right to appeal to the AAT.

No peacetime service application has any access to the VRB on any matter.  Only warlike and non warlike can choose either Reconsideration and AAT or VRB and AAT but not both.  Only "original determinations" are reviewable.  Under s295 (2) some determinations are not original determinations for the purpose of review and include decision on treatment paths, the amounts of certain benefits under the Education scheme, a decision by the Commission or Service Chief or a delegate of either to change a VRB decision where the member has agreed to that change.

Currently, it is proposed that legal aid will be available in the AAT under the same conditions that apply for the grant of legal aid to claimants under the VEA and the SRCA.  Where warlike or non-warlike service is involved and the applicant is appealing a VRB decision then only a merit test will apply and there is no cost recovery.  Where a person with warlike or non warlike service has chosen internal reconsideration and by-passed the VRB, or the claim is based on peacetime service, both a merit and means test will apply and costs can be awarded against the Commonwealth or the applicant. 

In short, costs are not recoverable where the reviewable determination at the AAT  is a decision of the VRB.

4.
OTHER AVENUES OF APPEAL

Dissatisfied claimants who have appealed to the AAT have certain further rights under section 44 of the Administrative Appeals Tribunal Act 1975 to appeal to the Federal Court on a question of law from any decision of the Tribunal in that proceeding. 

Although rarely in veteran’s matters used a claimant can appeal matters to the Federal Court under the Administrative decisions (Judicial Review) Act 1976. Similarly an appeal can made under the Judiciary Act 1901.

Legal Aid is available for matters where issues of law (but not of fact) are raised and costs can be awarded by the courts.


5  RESOURCES SUPPLIED BY DVA TO EX SERVICE ORGANISATIONS

Training and Information Program (TIP)

The Training and Information Program (TIP) is a result of a government initiative announced in the 1994-1995 Budget to train and resource Ex- Service Organisation (ESO) pension officers, welfare officers and advocates so that they can provide the best possible advice to veterans seeking their assistance.

TIP training is jointly organised and conducted by the Department of Veterans' Affairs and Ex-Service Organisations. There are three broad courses covered by TIP – pension officer, welfare officer, and advocate courses. Pension officer courses provide participants with information relating to repatriation benefits, as well as details of how claims and applications are determined. Welfare officer courses on the other hand provide information in relation to issues of veterans’ health, housing and other community services available outside of compensation and Military Compensation. There has been a focus over recent years on refresher courses to update experienced practitioners on developments in legislation, policy and procedures relevant to claims and appeals.

· TIP also runs courses on advocacy. These are designed to assist the more experienced ESO practitioner in preparing cases for review before the Veterans’ Review Board (VRB) and the Administrative Appeals Tribunal (AAT). Participants for these more advanced level courses are required to demonstrate that they have had suitable experience in this area and have completed prerequisite TIP courses.

· Additionally TIP provides courses for a number of supplementary skills such as Networking and Relationships and the use of the electronic tools made available to practitioners by the Department.

Building Excellence in Support and Training (BEST) Program 

· BEST is part of the Government’s commitment to support the role of Ex-Service Organisations (ESO) pensions and welfare practitioners and advocates. The BEST program assists by providing monetary support and IT equipment to ESO practitioners. 

· BEST is part of the Government’s commitment to support the role of Ex-Service Organisations (ESO) pensions and welfare practitioners and advocates. The BEST program assists by providing monetary support and IT equipment to ESO practitioners. 

· BEST funding can provide assistance for:

· salary costs for full or part time practitioners by ESOs;

· salary costs for full or part time administrative support staff;

· computer equipment used to assist ESO practitioners; and

· consumables, running costs and other general costs relating to the lodgement of claims and appeals. 

· Bona fide ESOs that provide welfare and pension assistance to veterans, past and present members of the Australian Defence Forces and their dependants can apply for funding under BEST. In regional areas, where it is economically viable, the Department encourages ESOs to explore the option of a cooperative project/centre taking advantage of two or more ESOs to increase efficiency and effectiveness.

The Veteran Practitioner Activity Data Base (VPAD)

The Veteran Practitioner Activity Database (VPAD) is currently being developed to assist Ex-Service Organisation (ESO) practitioners store and manage claimant details and key details of their casework. VPAD is being developed in consultation with ESO practitioners. 

6
GENERAL

While there may seem to be a plethora of review avenues for veterans and widows under the VEA, these have been longstanding arrangements and have worked well for the benefit of the veteran or widow and of the Commonwealth.  Internal review provides a simple opportunity for correcting manifest errors and for early consideration of cogent additional evidence. The VRB is widely respected throughout the veteran community as an independent specialist review body that works effectively.  The VRB is relatively inexpensive and provides a substantial filtering mechanism between the Commission and the AAT.  If the VRB were not in existence then the only recourse for appellants would be to the AAT which would substantially increase the cost to the Commonwealth for maintaining an independent external review body.  

The review mechanism under the SRCA is that applicable to the Comcare jurisdiction and similar to that of most other Commonwealth jurisdictions. 

In the development of review options for the Military Rehabilitation and Compensation Bill, the Commission consulted extensively with representatives of ex-service organisations on a preferred model.  A range of possible review arrangements were developed and circulated.  A copy of these are at Attachment C.  Subsequent discussion of that paper at meetings with ex-service organisations did not produce a convergence of views as to a single best model.  

The ex-service organisation representatives observed that the existing VEA and SRCA review structures would continue to exist to service appeals by those already eligible under those statutes.  Moreover, these structures could anticipate ongoing roles for perhaps the next 50 to 60 years.  They felt that the only acceptable way to proceed was to adopt essentially the existing review entitlements and structures, with the selection between VEA and SRCA models being determined by the type of eligible service giving rise to the claim.

Hence the Bill proposes, as a basic model, a right to VRB and AAT review for claims based on warlike or non-warlike service as is currently provided under the VEA.  For claims based on peacetime service the review rights would be an internal review followed by recourse to the AAT as is currently provided under the SRCA.  However, where a claim arises from a warlike or non-warlike deployment, a claimant would also have the right to choose between these review models.  That right could be exercised only once for each claim.  This concession reflects the present entitlements of, say a veteran of the Iraq deployment, who has access to both the VEA and SRCA.  By exercising a choice as to the statute under which to claim, the veteran is effectively also exercising a choice of review model.  It was felt that this right should also be reflected in the proposed arrangements. 

The resulting review entitlements proposed in the Bill might appear unduly complex.  However, by continuing use of existing structures they avoid the complication of still further review mechanisms within the ADF and veteran jurisdictions.  Moreover, the existing structures are well established and have proven cost effective in handling claims that fall within broadly identical jurisdictions.  Their use with the proposed new MRCS will also bring advantage to the Commonwealth by maximising its return on existing investment and simultaneously ensuring those structures’ continued viability to address VEA and SRCA workloads into the foreseeable future.  

Neil Johnston

SECRETARY

ATTACHMENT A 
Reviews of decisions made under the Veterans' Entitlements Act 1986

(i)
Number and rate of appeals to the VRB and the AAT since 1994-1995

Year
VRB 

Intakes
%

VRB Intakes 

of 

Primary 

Completed
VRB 

Finalised
AAT Primary 

Intake
%

AAT Primary 

Intakes / 

Primary 

completed
%

AAT Primary 

Intakes 

/ 

VRB finalised

1994/95
8,162
23%
5,882
1,690
5%
29%

1995/96
10,048
23%
5,060
1,538
3%
30%

1996/97
7,937
19%
5,784
1,684
4%
29%

1997/98
11,312
25%
5,535
1,456
3%
26%

1998/99
8,796
21%
6,553
1,936
5%
30%

1999/00
6,840
18%
8,769 
1,608
4%
18%

2000/01
6,548
17%
7,925 
1,497
4%
19%

2001/02
6,336
17%
6,837 
1,057
3%
15%









(ii) Acceptance rates at the primary VRB and AAT determining levels

Year
Primary claims 

Completed
Total 

Accepted
VRB 

Finalised
VRB

Set aside/varied

Rate 

%
AAT 

Primary 

Intake
AAT

Set aside/vary Rate %

1993/94
30,556
54%
5,949
38%
1,483
75%

1994/95
34,952
56%
5,882
38%
1,690
78%

1995/96
44,302
59%
5,060
31%
1,538
65%

1996/97
41,780
59%
5,784
27%
1,684
61%

1997/98
44,691
56%
5,535
27%
1,456
63%

1998/99
42,055
59%
6,553
30%
1,936
57%

1999/00
38,902
61%
8,769 
31%
1,608
59%

2000/01
38,210
61%
7,925 
31%
1,497
59%

2001/02
37,020
61%
6,837 
30%
1,057
58%

Attachment B - Reviews of decisions made under the Safety Rehabilitation and Compensation Act 1986

(i)
Statistics on reconsideration and AAT reviews rates since 2000-2001

Year
Reconsiderations

Finalised
AAT 

Intake
AAT 

Intakes as % of 

Reconsiderations

Completed

2000/01
1496 
311
20%

2001/02
1537 
323
21%

2002/03
1615
323
20%

(ii)  Decisions varied on appeal by the claimant 

Year
Reconsiderations 

Finalised
Percentage of Decisions Varied
AAT 

Intake
AAT

Percentage of decisions varied. 

2000/01
1496
23%
311
21%

2001/02
1537
27%
323
43%

2002/03
1615
22%
323
31%

Ex-Service Organisations Working Group

New Military Compensation Scheme

27 June 2002

AGENDA ITEM 3.2

Appeals and reviews under the new Act

Status:
A discussion paper for comment was circulated to the Working Group together with the attached chart of possible options.  In the light of the discussion at the meeting this paper looks at only Options 2 and 3, the two options generally considered viable.  It also offers a variation on what was Option 3, which has arisen in discussion with the Principal Member of the Veterans’ Review Board (VRB).  The options have been renumbered Options 1 and 2.

Discussion:

Design Principles

The VRB is currently a review body within the VEA and the question is whether there can be a place for it under the new Act.  The new Act will begin operation at a future date and the VEA will continue to apply to all claims lodged before and all future claims for an injury that occurred before the implementation date.  Consequently there will still be a need for the VRB, with its existing structure and processes, to continue in its current role.

The present MCS Review decision model is two-tiered, with review lying to the AAT.  An addition of the VRB to the current military compensation review and appeals system to create a review model for the new Act should be on the basis that it adds value that outweighs any addition of cost and time to the process.

Need for current review models to continue

Both the Veterans’ Entitlements Act 1986 (VEA) and the Safety, Rehabilitation and Compensation Act 1988 (SRCA) will have a continuing life.  As there is no proposal to change their current appeal process they will continue alongside any new model.  It would seem appropriate therefore to have a model for the new Act that utilises at least elements of the current arrangements and incorporates them into the new appeals system.  Models 2 and 3, now Options 1 and 2, appear best able to accommodate this concept.

Adding value with the VRB

There is nothing that limits any proposal concerning the VRB to implementation of the VEA use of the VRB.  It is possible to combine elements of other approaches and develop a new model that could apply to the new Act.  Such a model could include use of conciliation.  At this time it is not proposed to modify the role of the VRB within the VEA jurisdiction.  This paper assumes that the VRB’s traditional VEA role would continue in that jurisdiction and a modified role evolve for the VRB in the new scheme.

Models of possible review and appeal process

Option 1(a) and 1(b) -The parallel model

Brief description

This model allows the current VEA and SRCA appeal systems to continue as they are and deal with claims arising under those Acts without any change.  

The two available systems are then used in the new compensation system with the VRB stream used solely for injuries claimed on the basis of warlike or non-warlike service after the implementation date, giving those claimants a three-tiered determining structure, now referred to as Option 1a (see attached diagram).  All other claims would be reviewed solely by the AAT, in line with the current SRCA model, now Option 1(b) (see Attachment 1).  

Process description – Warlike and non-warlike claims

Option 1(a)

Claim lodged

All warlike and non-warlike service related claims would be dealt with under legislative arrangements and in accordance with the relevant impairment guide.  The assessment tool is still under consideration.  Representatives would be allowed to assist in the preparation of a claim and in any follow up prior to the primary decision being made. 

The cost of a medical report that is used by a delegate to accept a claim or an assessment would be reimbursed. 

Reconsideration

No claim would proceed to the VRB until a formal reconsideration is undertaken.  Further medical reports could be sought and prior agreement to pay the cost could be included in the process.  Joint reports would be possible.  A submission in writing or a face to face meeting would be possible before the final reconsideration decision.  

Hearing by Veterans’ Review Board

If reconsideration does not satisfy the claimant then the matter would proceed to a VRB Hearing.  The same rules would apply, as at present, that is no legally qualified representatives would be allowed, further medical and other evidence would be permitted.

A submission in person, by a representative or in writing could be made.  

The new Commission (however constituted) for the new compensation system would not normally appear but may do so in significant cases. 

The matter would be considered de novo.

Review by Administrative Appeals Tribunal 

Appeal to the Administrative Appeals Tribunal (AAT) after a VRB hearing would be subject to the administrative arrangements and practice directions in place. 

The new military compensation scheme should be in the Veteran Division since the matters that concern the new military compensation arrangements and those under the VEA would have a common standard of proof that is distinct from other jurisdictions.

Legal representation would be allowed.  The new Commission would appear at the AAT.

The matter would be considered de novo.

Legal Aid

Legal aid would be available to those claimants with warlike and non-warlike service on the same basis as current veterans with operational and eligible war service.

Federal Court

As the decision would be made under an enactment, the Federal Court would have jurisdiction under section 39B(1A) of the Judiciary Act.  The current situation of appeals to the Federal Court only on matters of law would continue.

Process description– Peacetime claims

Option 1(b)

Claim lodged

The same process as outlined for warlike and non-warlike matters would apply.

Reconsideration

Further medical reports could be sought and prior agreement to pay the cost could be included in the process.  Joint reports would be possible.  A submission in writing or a face to face meeting would be possible before the final reconsideration decision.  

Conciliation process

Conciliation is currently available under the SRCA in the Compensation Division of the AAT.  It should be continued in the new arrangements as a part of the process.  The process is an attempt to get agreement on the whole or part of the claim.

Representation, including legal representation at the applicant’s cost, would be allowed for all peacetime matters arising under the new scheme.

The process would be the same as the current SRCA model allows.

The matter would be considered de novo.
AAT hearing

The current AAT arrangements would continue but ideally within the Veteran Division to ensure consistency and maximisation of expertise in veterans’ matters. Legal representation and new medical opinion would be at the expense of the claimant, however, reimbursement of medical and legal costs, or a proportion thereof, could be on the basis of the success, or degree of success, of the application. 

If agreements were not reached during the ordinary AAT hearing process or by terms of consent at conciliation then the AAT would determine what reasonable costs should be reimbursed.  The re would be no reimbursement of costs, nor AAT order as to costs made, where the applicant was unsuccessful.  

The matter would be considered de novo.

Federal Court

As the decision would be made under an enactment, the Federal Court would have jurisdiction under section 39B(1A) of the Judiciary Act.  The current situation of appeals to the Federal Court only on matters of law would continue.

Legal Aid

Currently military compensation legal aid for claimants is subject to the same community rules as all but those in the Veteran Division with operational (warlike or non-warlike service). Claims based on peacetime service would continue to be subject to the same rules.  

In the absence of legal aid funding the costs to a claimant could be minimised by agreeing to bear some up front costs for medical reports and those matters where the claimant was successful at hearing in an entitlement issue.  Reimbursement in an assessment matter could depend on either conciliation or hearing producing a level of compensation higher than the reconsideration level or the level offered at a conciliation conference.

Option 2 – The modified VRB/SRCA model

Brief description

This model would allow the current SRCA model to continue with all its present powers, for claims under the current SRCA and earlier Acts, although there should be consideration of its move from the Compensation Division to the Veteran Division.  The current VRB would continue in its present form for all claims under the VEA. 

For the new scheme, a hybrid model, utilising the VRB to provide some of the functions of the AAT, would be used. In order to add value and avoid merely lengthening the decision/review process, some modification would be necessary.  At a minimum, this should involve the transfer of the conciliation phase from the present AAT stage, to the VRB.  Additionally, some scope should be provided for legal assistance at the VRB level.

Process description – Modified VRB/SRCA

Option 2

Claim lodged

The same process as in the Parallel Model would be followed.

Reconsideration

Further medical reports could be sought and prior agreement to pay the cost could be included in the process.  Joint reports would be possible.  A submission in writing or a face to face meeting would be possible before the final reconsideration decision. 

Conciliation process

The conciliation process would be mandatory and take place before any matter could proceed to formal hearing by the VRB.  

Representation of the applicant by a qualified legal person would be subject to the VRB’s own practice directions.  Those practice directions could be that any representation would be only on the basis of assistance to the VRB and in an inquisitorial rather than adversarial role. 

A process description occurs later in this paper when a variation on Option 2 is discussed.

Review by Administrative Appeals Tribunal 

Any appeal to the AAT after a VRB hearing would be subject to the administrative arrangements and practice directions in place but it is not envisaged that these would include a further conciliation stage. 

The new military compensation scheme ideally would be in the Veteran Division since some matters that concern the new military compensation arrangements and those under the VEA will have common standards of proof.  This includes the reverse criminal standard that allows a “reasonable hypothesis” to be raised which is unique to the Veteran jurisdiction.

Legal representation would be allowed.  The new Commission would appear at the AAT.

The matter would be considered on merit only.

Legal Aid

Legal aid could be available to those claimants with warlike and non-warlike service on the same basis as current veterans with operational and eligible war service.

Alternatively, legal aid also could be allowed for peacetime claimants but on the basis of merit only.

Possible further variation – Option 2(b)

It would be possible to arrange that the VRB undertook the formal reconsideration process instead of the new Commission, and conducted this as a conciliation exercise.  This would limit present s. 31 style reviews of primary decisions by the new Commission, by its own motion, to faulty decisions revealed by QA processes or report preparation.  All requests for internal review initiated by an applicant would be managed by the VRB, under its conciliation role.  This would require the representation of both parties at every stage of the process before the VRB.

Process description for Option 2(b)

After initial determination by the new Commission the second tier review at the VRB would be a formal reconsideration using the conciliation process as currently practiced under the SRCA.  This would entail representatives for both parties meeting with a member (or members) of the VRB to seek common grounds in the appeal and achieve partial or complete resolution of the claim.  It would also allow new material to be available to the parties in the same way as the SRCA contains additional information generation powers.

A conciliation agreement would fully outline the matters agreed including reimbursement for all or part of the reasonable costs of the application for review. 

Any matter that is unresolved or only partly resolved would then be listed for a formal hearing by the full VRB. 

Matters agreed at conciliation could not be reargued at the formal hearing but unresolved matters would be argued de novo.  Both parties to be represented either by appearance or submission.

Representation of the applicant by a qualified legal person would be subject to the relevant VRB practice direction.  Maintaining an inquisitorial rather than adversarial approach would be an important part of proceedings.  A reasonably less formal approach could be achieved by requiring that any representation including legal, would be strictly on the basis of assistance to the VRB.

Review, on merit only, by the AAT would then occur after a VRB hearing.  Legal Aid would be available on the same basis as that for Option 2 in its outlined form.

Federal Court

Application to the Federal Court for Option, or the variation Option 2(b), would be made under section 39B(1A) of the Judiciary Act.  The current situation of appeals to the Federal Court only on matters of law would continue.

Final matter for consideration

Advantages of both models

Both models allow for the continuing existence of the VRB and the current SRCA structure to enable the appeal process to continue unchanged for claims under the VEA and the SRCA.  It would also allow for the accumulated expertise of both the VRB and the AAT to be available to the new military compensation scheme.

Both models allow for some of the tertiary level features to be available at an earlier stage of the review process.

Disadvantages of both models

Both models require consideration of movement of SRCA cases and new claims to the Veteran Division.  In respect to legal aid and representation there would be some changes to be considered.

Input from Defence, other agencies and ESOs:

See Minutes of Meeting 6 June and 27 June 2002.  Also ArFFA Paper (Item 34) 

Action required:

Indications of preferences would assist.
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