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INTRODUCTION

The NSW Legal Aid Commission (“the Commission”) is grateful for the opportunity to provide a submission to this Inquiry.  Among the specialist services provided by the Commission is the Veterans Advocacy Service (“VAS”).  Established in 1947, the VAS is the only specialist legal aid service of its kind in Australia.  It is entirely Commonwealth funded and has 14 established positions, of which 9 are advocate positions.  Advocates appeared at the Veterans’ Review Board until 30 June 1997 and have appeared at the Administrative Appeals Tribunal since 1989.

The VAS provides free community legal education, legal advice, assistance and representation to veterans and their dependants about their rights and entitlements under the Veterans' Entitlements Act 1986 (Cth) (“VEA”).  It provides assistance to: 

· Veterans who served in any armed conflict involving Australia, including World War I, World War II, the Korean War, the Malaysian Emergency, the Vietnam War and the Gulf War 

· Allied veterans who were involved in conflicts listed above 

· Veterans who were Australian Merchant Mariners during World War II 

· Members of Peace Keeping Forces 

· Eligible members of the Defence Forces 

· Dependants of the above groups.

In 2002/2003 the Commission made 349 grants of legal aid in veterans matters, and conducted 25 regional advice clinics across NSW.  Groups targeted by the advice clinics were Aboriginal veterans and ex-service women that have been underrepresented in VAS statistics. 

In those matters where aid was granted during 2002/2003, 83.3% of the VAS’s clients were aged 55 and over, of which 53.3% were aged 75 and over.  100% of them have either physical or psychiatric disabilities or a combination of both.

In response to the specific matters raised in the Terms of Reference, the Legal Aid Commission provides the following information:

(a)
An examination and assessment of the causes for such extensive demand for administrative review of decisions on compensation claims in the veterans and military compensation jurisdictions;

Veterans’ jurisdiction

The causes for extensive demand for administrative review of decisions on compensation claims in the veterans jurisdiction should be examined from the lodgement of claim and each stage of review as follows: -

· Lodgement of claim

There are a number of problems identified at this level including:

1.
A lack of external agencies/persons available to give expert advice regarding the lodgement of claims.

2.
The difficulties encountered by voluntary welfare and pension officers to be kept abreast of changes to case-law and legislative developments in advising veterans on claims, statements and questionnaires.

3.
A lack of Commonwealth funding for the time required to lodge a claim. Applicants seek minor assistance to prepare statements, complete questionnaires including smoking, alcohol, lifestyle, and solar damage.  Disbursements cannot be incurred to obtain expert medical and other evidence as may be required to support the applicant’s claim. 

· Primary decision

There are a number of problems identified at this level including:

1. Pursuant to Section 17 of the Veterans’ Entitlements Act (1986) the Repatriation Commission has an obligation to enquire when a claim is lodged.  Claims assessors have a restricted role in collecting information which can limit the extent of their investigations.  This increases the likelihood of the need to appeal under S31 VEA.  The extent of the provision of current case-law and information on legal developments to assessors is not known but could be a highly relevant factor in the need to appeal decisions.

2.
Reasons given for the rejection of a claim at the primary level can be inadequate.  The applicant can feel frustrated by the lack of reasons given  and this is particularly so in all claims lodged for malignant neoplasm of the prostate causally related to the consumption of animal fat and the majority of claims for pension at the Special Rate (TPI).

· Veterans’ Review Board (VRB)

There are a number of problems at the first tier of review including:

1.
Under the current Commonwealth Legal Aid Guidelines, legal aid is not available for applications to the VRB.  This was withdrawn by the Commonwealth under the 1997 Agreement between the Commonwealth of Australia and New South Wales in relation to the Provision of Legal Assistance and has continued under the current Agreement (1 July 2000 to 30 June 2004).

2.
Legal practitioners are excluded from appearing at the VRB.  Applicants are either self-represented or seek representation from an ex-service organisation.  Matters can be heard in absentia due to lack of available free representation. 
3.
Lack of available free representation can result in veterans being charged by private practitioners or by them taking a percentage of pension arrears if the matter is successful for advice and preparation of their matter.

4.
The Respondent does not appear at VRB hearings.

5. A maximum amount of $467 for obtaining relevant documentary medical evidence for each condition claimed may be reimbursed.  The fee for specialist medical practitioners to review documents and provide an expert medico-legal report is generally in excess of the maximum sum allowed.  (Any report obtained in this matter is not privileged.)

6.
The VRB does not hear expert evidence but makes a decision on the papers only.

7.
Beneficial legislation is sometimes incorrectly applied. There would appear to be a lack of consistency in the application of Federal Court decisions in the VRB. 

8.
Section 152 of the VEA is not utilised as fully as it could be which necessitates more thorough investigation of the applicant’s claim at the next tier of review, the Administrative Appeals Tribunal.

· Administrative Appeals Tribunal (AAT)

The Respondent extensively uses non-qualified ‘experts’ for opinion on matters before the AAT.  This issue requires consideration as opinions given may not adequately address issues such as a veterans work capacity where there is no qualification in rehabilitation medicine for instance, but a more general vocational interest.

(b)
An assessment of the operation of the current dual model of internal review, Veterans’ Review Board/ Administrative Appeals Tribunal, its advantages, costs and disadvantages;


There are no evident advantages to Veterans of the dual model of internal review, Veterans’ Review Board/ Administrative Appeals Tribunal. 

1.
The VRB represents an additional and costly tier of review to administer. Costs for finalising applications before the VRB increased from $901 in 2000/2001 to $996 in 2001/2002 (VRB Annual Report 2001/2002, page 41). The administration costs of the VRB could preferably be utilised in increasing resources within the Repatriation Commission to conduct internal reviews by senior review officers pursuant to S.31 of the VEA.  

2.
The VRB makes the administrative review process more complicated for veterans. This is particularly so given the limited choices to veterans in representation before the VRB. Veterans often report feeling frustrated and confused and wishing to withdraw their application for review. 


3.
It often takes longer for veterans to achieve a successful outcome in their appeal as appeals lodged to the VRB can take up to 2 years to be heard. This is a lengthy period of time particularly for an aging veteran population. 

(c)
An assessment of the appropriate model for a system of administrative review within a new, single compensation scheme for the Australian Defence Forces and veterans in the future, including compensation claim preparation, evidentiary requirements, facilitation of information provision and the onus of proof;
1.
An appropriate model for a system of administrative review for VEA and MCRS entitlements is proposed at Attachment 1.

2.
The key features of the proposed model include:

· Merging the VEA and MCRS compensation schemes whereby a primary claim is appealed directly to the AAT with optional internal review at any stage.

· Introducing consistency in the appeal periods for VEA and MCRS appeals.

· Making legal aid available from lodgement of primary claim for professional time and to enable disbursements to be incurred in accordance with evidentiary requirements and the facilitation of information provision.  Non-means tested legal aid for applications under VEA.  Means tested legal aid for applications under MCRS as per the current Commonwealth civil guidelines for other Commonwealth pensions and benefits.

· Legally there is no onus of proof on the applicant or respondent.  However, practically the onus of proof is on the applicant with legal aid to incur disbursements from lodgement of claim or if not, from receipt of the primary decision.

(d)
Identification of policy and legislative change required to amend the system at lowest cost and maximum effectiveness; and
1.
Abolish the VRB for reasons given in (a) and (b)

2.
If the VRB is maintained, make it an optional rather than a compulsory tier of review as per the proposed VEA/ MCRS model.

3.
Re-instate non-means tested legal aid for VEA applicants following rejection of a primary claim to provide early intervention in the resolution of disputes.

4. Introduce a disincentive for matters to proceed to the AAT by introducing cost orders one way to the Repatriation Commission for VEA matters as exists for MCRS/Comcare matters.  Given the AAT set aside rate of 33% to 39% from 1999/2000 to 2002/2003, the Repatriation Commission would potentially have cost orders in at least one third of matters before the AAT.

(e)
An assessment of the adequacy of non-means tested legal aid for veterans, the appropriateness of the current merits test and its administration, the options for more effective assistance to the veteran and ex-service organisations and the legal industry.

1.
Non-means tested legal aid is available to Part II veterans and their dependants under the VEA. It works well where legal aid is accessible.

2.
Enhance the capacity of the Commission to address access and equity issues to service target groups living in regional and remote areas, Aboriginal and women clients and clients from a culturally and linguistically diverse background.

3.
Non-means tested legal aid should be expanded to include invalidity service pension matters (Part III, VEA), Allowances (Part VI) and ‘Gold Card’ matters relating to health care treatment.

4.
The merit test is administered effectively by legal aid when eligibility for legal aid is being considered.  Legal aid is refused only where there are no ‘reasonable prospects of success’.  The applicant has a right of review to the Legal Aid Review Committee if legal aid is refused on merit.

5.
Legal Aid funding is necessary to challenge the Statement of Principles, legislative instruments for disability pensions, by obtaining medical reports and research to request reviews of relevant instruments to the Repatriation Medical Authority and Specialist Medical Review Council.  The cost of a relevant expert to review medical research before the SMRC and provide opinion is beyond that of a self represented applicant or ex-service organisation.

6.
The options for more cost effective assistance has been addressed above and in the proposed model of administrative review at Attachment 1.
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