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Inquiry into the administrative review within the area of veteran and military compensation and income support

Our firm acts for a number of current and former members of the Australian Defence Force in relation to claims made under the Military Compensation Scheme.

The majority of matters relate to claims made with the Military Compensation and Rehabilitation Service (MCRS) and applications to the Administrative Appeals Tribunal (AAT) for review of decisions under the Safety, Rehabilitation and Compensation Act 1988 (SRCA), as amended and enhanced by the Defence Act 1903 (Defence Determination 2000/1).

Our firm receives instructions regarding decisions of the Repatriation Commission in relation to entitlements under the Veterans’ Entitlements Act 1986 (VEA). However, our advice prior a decision of the Veterans Review Board (VRB) is limited given that the cost of such advice is not recoverable.

Summary

· The first tier of external review in veterans’ entitlements matters should be removed;

· The cost of medical evidence and legal advice obtained prior to the commencement of AAT proceedings should be paid by the Department of Veterans’ Affairs in accordance with an acceptable scale if a claimant is successful; and

· The AAT is the appropriate review structure for both veterans’ entitlements and military compensation matters.

Submissions

The following submissions in relation to options and preference for a revised system of administrative review within the area of veteran and military compensation and income support are made in light of the terms of reference issued by the Finance and Public Administration References Committee regarding this inquiry.

a) an examination and assessment of the causes for such extensive demand for administrative review of decisions on compensation claims in the veterans and military compensation jurisdictions; 

The role of the legal profession in veterans’ entitlements matters is restricted to assistance in the preparation of claims and applications to the VRB. The cost of this assistance is borne by the claimant and cannot be recovered. Claimants can be represented at the VRB hearing at his or her own expense by anyone other than a lawyer.

The VRB provides first tier external review of decisions made by the Repatriation Commission relating to pensions for war-caused incapacity, defence force and peacekeeper pensions and attendant allowances. Decisions of the VRB are subject to second tier external merits review by the AAT. The VRB is held out to be an independent and non-adversarial body comprised of members who are familiar with claims that are unique to military service. 

The AAT is a general administrative tribunal with jurisdiction to review a wide range of Commonwealth administrative decisions on their merits, with regard to the relevant facts, policy and law, and has the power to substitute its preferred decision for that of the original decision-maker. Applicants are entitled to a statement of reasons for the decision adding transparency to the process of administrative decision-making. The AAT has considerable expertise and experience in both the veterans and military compensation jurisdictions.

The demand for external administrative review of decisions on veterans’ entitlements and military compensation claims is primarily due the lack of quality medical evidence and restrictions to qualified legal representation prior to external merits review by the VRB and AAT.

With regard to veterans’ entitlements claims, the efforts of unpaid advocates are laudable and it is doubtful whether the current system could continue without them. However, as claimants presently bear the cost of medical evidence necessary to support a primary claim their advocates are limited by the claimant’s financial situation. This hinders the preparation of claims and clearly contributes to inefficiency, cost and unsatisfactory outcomes in terms of veterans' access to their entitlements that fuels the demand for administrative review.

At the claims and reconsideration phase of the Repatriation Commission and MCRS schemes, a claimant cannot recover the cost of legal advice even where their claim is successful. As a result, most claimants are unwilling, or unable to afford, independent legal advice regarding the merits of their claim.

Following a reviewable decision of the VRB or the MCRS, the claimant often seeks legal advice at some stage just prior to or following the expiration of the time limit within which to apply to the AAT for review. This can result in the need to lodge an application immediately to preserve the claimants rights before sufficient evidence is available, which can draw out proceedings and ultimately result in the claimant withdrawing the application.

b) an assessment of the operation of the current dual model of internal review, Veterans Review Board / Administrative Appeal Tribunal, its advantage, costs and disadvantages; 

In 2000, the Administrative Review Tribunal was proposed. It did not purport to remedy the dual model or remove the additional tier of internal review in veterans’ entitlements matter. The VRB would have continued to exist as a separate tribunal, despite the abolition of the other major Commonwealth merits review tribunals
The intention of the Military Compensation Act 1994 (MCA) was to distinguish between members on active service and members on peacetime service. The nature of the latter service led to the creation of additional benefits to those provided by normal Commonwealth compensation cover. Transitional arrangements were required for members who had eligibility under the VEA prior to the commencement of the MCA, and from that date members with operational, hazardous or peacekeeping service have had dual entitlements under the SRCA and VEA.

The draft Military Rehabilitation and Compensation Bill 2003 (MRCB) preserves the distinction between active and peacetime service.

The special nature of military service rendered for the protection of the nation and its interests, either during active service or peacetime service, is beyond dispute. It is distinctly different from civilian employment. However, it is generally contended that neither the SRCA nor the VEA independently provide satisfactory benefits, assessment criteria or tools for determining claims arising from military service. The existing structures have therefore remained largely intact notwithstanding strong recommendations for change to both schemes.

Whether it is necessary to retain a distinction with regard to the type of military service and entitlements that flow from it is outside the terms of reference for this inquiry. The subject of the inquiry is whether two systems of internal review are necessary for the administration of claims under each scheme. The drafters of the MRCB appear to favour the existing avenues of internal and external review following primary decision by a delegate.

In the case of veterans’ entitlements claims under the MRCB, the two tier external review procedures are maintained. However, we submit that change is needed to this existing structure to improve claimant’s access to legal representation and to reduce the costs by providing claims and reconsideration officers with better information for improved internal decision-making.

c) an assessment of the appropriate model for a system of administrative review within a new, single compensation scheme for the Australian Defence Forces and veterans of the future, including compensation claim preparation, evidentiary requirements, facilitation of information provision and the onus of proof;

It is likely that a single compensation scheme will be implemented for the Australian Defence Force in the near future. The appropriate system of administrative review must provide for independent legal advice at the claims and internal review levels. This should include payment of reasonable fees and reasonable medical evidence at an approved rate. We submit that this will improve the claims preparation, quality of evidence and adherence to time frames resulting in a reduction in the number of primary and secondary decisions that are made on the basis of insufficient or poor quality evidence.

It has been acknowledged that the VRB provides an important independent and non-adversarial role in the current system. Whilst the distinction between active and peacetime service remains, we are not convinced that there is a sustainable argument for preserving different review systems for veterans’ entitlements claims and military compensation claims. 

The AAT was created to centralise external administrative review functions. We consider the AAT provides effective, independent and visible review of administrative decisions. The timetable of applications may vary but the speed within which matters may be resolved will be significantly reduced if appropriate quality evidence is gathered prior to application for review. This will increase efficiency and cost-effectiveness in the external merits review system.

The AAT provides a variety of informal procedures, such as conferences, medications and informal hearings, for the resolution of disputes. If the circumstances of a claim require it, however, the AAT can be adversarial and formal. It has considerable discretion and flexibility to change its procedures to suit the claimant. In light of this, we query the necessity of VRB solely on the grounds that it is non-adversarial and independent.

We have not considered whether any reduction of cost and increase in efficiency is possible by altering evidentiary requirements, the facilitation of information provision or the onus of proof. We have however considered that, if our submissions are accepted, the role of unpaid advocates and members of the VRB will be affected. In relation to the role of advocates, we appreciate that payment for their services cannot be made in line with those paid to lawyers. However, should the tools be provided to advocates enabling them to obtain relevant evidence prior to lodging a claim, then the quality and usefulness of their ongoing services will be preserved. Members of the VRB will regrettably not be required to carry out their current functions in a uniform review structure.

d) identification of policy and legislative change required to amend the system at lowest cost and maximum effectiveness; and  

We do not propose to make any submissions with regards to the necessary policy and legislative changes required.

e) an assessment of the adequacy of non-means tested legal aid for veterans, the appropriateness of the current merits and its administration, and options for more effective assistance to veteran and ex-service claimants by ex-service organizations and the legal industry.  

The submissions above are predicated on the changes to the current administrative review structures and on the basis that claimants are not entitled to payment of external legal assistance. We do not propose to make any submissions with regards to the adequacy of non-means tested legal aid for veterans, the appropriateness of the current merits and its administration. Submissions regarding the future of role of advocates apply equally to unqualified representatives of any legitimate Ex-Service Organizations.

Conclusion

The provision of two review systems for decisions made under the VEA (the VRB and the AAT) is neither economically sensible nor practical. Review under a single system such as the AAT will reduce overall costs and the stress and inconvenience caused to an Applicant when challenging a decision of the Repatriation Commission.

Remunerated legal representation for an Applicant when challenging a Commonwealth decision that effects a claimant’s entitlement to compensation for injury, illness or disease suffered as an employee of the Commonwealth is paramount to a fair and equitable judicial and administrative review system for Commonwealth employees in Australia. This is particularly so for review of decisions effecting military personnel who have been injured or suffer a disease whilst serving their Country. 
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