FINANCE AND PUBLIC ADMINISTRATION LEGISLATION COMMITTEE

PUBLIC INTEREST DISCLOSURE BILL 2001 (2002)

AUSTRALIAN FEDERAL POLICE SUBMISSION

Introduction

1. The AFP is mindful of the late stage of the Committee’s deliberation on this Bill.  However, noting that it is nine months since the AFP provided the Committee with information on the AFP’s Internal Reporting Program, this submission provides updated information on the development and application of the program.  

2. The submission may provide another perspective on issues raised during the Public Forum into the Bill such as scope of application, performance indicators and public notification.  

3. In addition, the Committee may wish to note that the Australian Protective Service (APS) is now legislatively aligned with the AFP and is clearly within the current ambit of the Bill.  It would be of benefit to both organisations if the provisions of the Bill were compatible with the AFP’s program.

Background

4. In 1996, the AFP introduced a Professional Reporting Program which encourages people within the organisation to come forward and report corrupt and unethical behaviour. This program addresses the issues surrounding whistle-blowers as provided in Section 16 of the Public Service Act 1999, Part 2 of the Public Service Regulations 1999 and Division 3 of the Public Service Regulations 1935.  However, the AFP’s program sets some higher benchmarks than those set by the current public service provisions and the Bill.  These benchmark issues are considered below.

5. The AFP provided information about its Professional Reporting Program to the Secretary of the Finance and Public Administration Legislation Committee on 13 November 2001.  Since then, the program has become known as the Confidant Network due to confusion between the title “Professional Reporting” and the formal “Professional Standards” portfolio of the AFP.

Focus of AFP Confidant Network

6. The AFP’s Confidant Network emphasises the need to protect a person making (or considering making) a disclosure and ensures the continued support and involvement of its clients.  

7. The program embraces the investigation and resolution of disclosures, the protection and support of people making disclosures, as well as support of a work culture that encourages and supports disclosure of corrupt or illegal activity.  This is achieved through a combination of on-line learning and information packages and integration of information and instruction in the AFP’s governance framework, professional standards, and management and recruit learning and development programs.

8. The AFP’s Confidant Network extends to all AFP employees, special members, contractors and overseas liaison officers.

Performance of AFP Confidant Network

9. As previously provided to the Committee, 157 matters were referred via the Confidant Network in 2000-2001.  The matters are categorised as follows:

· conflict between levels (33);

· workplace/sexual harassment (22);

· support/advice (32);

· disagree with policy (16);

· inappropriate behaviour (31);

· fail to comply with information technology policy (6); and

· criminal/corrupt behaviour (17).

10. During 2001-02, 154 matters were referred (the AFP currently has in excess of 3,000 employees).  Of those referrals, 23 (or 15%) were criminal, 53 (or 35%) were non-criminal but actioned, and 78 (or 50%) were administrative in nature and dealt with via support, advice, and work place practice.  The continued high reporting could indicate a high level of acceptance and support for and confidence in the program.  However, the AFP is continuing to explore further performance measures regarding the success or otherwise of the program including:

· identification of links with trends on stress related claims and formal complaints;

· anonymous exit interviews with confidants and reporting persons (conducted in bulk by questionnaire twice annually to ensure anonymity of all respondents);

· regular data collection from confidants.
Definition of Agency 

11. It is difficult to determine if the AFP is included in the current application of the Bill.  The Bill seeks to capture various agencies using definitions of Executive Agency and Government Agency which have a meaning derived from the Public Service Act 1999. It seems that many agencies and authorities in the public sector, including the AFP, may not be brought within those definitions. If the intention is to have the broadest possible application, the definition of agency could align with that which appears in the Financial Management Accountability Act 1997 or the Commonwealth Protective Security Manual. 

12. Further, the current definition in the Bill would not capture those entities that handle public monies that are brought within the definition of the Commonwealth Authorities and Companies Act 1996. This Act relates to bodies corporate established for the purposes of the Act and Commonwealth companies (as defined by the Corporations Act 2001) in which the Commonwealth has a controlling interest.

Disclosable Conduct

13. If the Bill is to apply to the AFP, the definition of disciplinary offence contained within clause 4(3) would need to refer to the AFP Disciplinary Regulations 1979. 

Annual Reporting/identity protection

14. The protection of identity is often fundamental to fostering an environment which encourages people to disclose information relating to corrupt or unethical behaviour.  The AFP has been extremely proactive in creating an environment and framework that encourages and protects genuine reporters of misconduct. 

15. Again, if the Bill is to apply to the AFP, it would seek to be exempt from the detailed annual reporting obligations in clause 11.  For example, details  of remedial action in relation to every substantiated public interest disclosure (paragraph 11(3)(a)) could disclose the identity of relevant parties. Unamended, clause 11 will have a highly detrimental impact on the environment the AFP has worked to establish by undermining identity protection. This requirement may present a significant issue for all agencies that are affected by the proposed legislation.

Public Notification

16. The issue of public disclosure was raised during the public hearing into the Bill.  The AFP’s successful model would be undermined by such a requirement and, indeed, the success of the Bill could similarly be undermined by such a requirement.  In the AFP’s experience, people considering making a disclosure may be quite prepared to deal with the relevant parties in making their disclosure but may not wish to be named publicly.

Anonymous Disclosures

17. Clause 13 of the Bill provides that anonymous disclosures need not be investigated.  If taken at face value, this may discourage anonymous but important disclosures.  An alternative model might be to align more closely with the AFP’s model which allows people to protect their identity through the confidant network. As such, the AFP’s program can receive complaints that are ostensibly anonymous but with the ability to clarify information with the reporting person via their confidant.

Progress Report

18. Clause 20(1) of the Bill requires a progress report to be given where a proper authority has referred a disclosure to another proper authority (eg, one agency to another). The AFP would be unable to comply with such a provision given the current secrecy provisions in section 60A of the AFP Act 1979, unless that particular information was provided for the purposes of the AFP Act – which would mean it was part of the provision of policing services.
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