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Background 

This submission is based on the author’s experience with the development and implementation of the Queensland Whistleblowers Protection Act 1994, from 1991to 1999. 

The current law was recommended by the Queensland Electoral and Administrative Review Commission [EARC] in 1991, after more than a year of research and public consultation, and ultimately passed into law in late 1994, following detailed review by the Parliamentary Committee for Electoral and Administrative Review [PCEAR] and further development and simplification by the then Government.

It is a matter of record that the EARC and PCEAR recommendations and the Queensland Act were influential in the development of similar Public Interest Disclosure legislation in New South Wales, the Australian Capital Territory,  South Australia and the UK1. 

In this submission, ‘making a Public Interest Disclosure’ and ‘whistleblowing’ (etc) are synonymous terms. ‘Victimisation’ and ‘reprisal’ are likewise synonymous.

General Comments on Public Interest Disclosures

It is now widely accepted that the principal policy objective of a Public Interest Disclosure regime ought to be the encouragement of the disclosure of official wrongdoing, broadly defined.

Effective encouragement in this context turns on the ability of the legislated regime to provide effective protection of the discloser against reprisal. That is, a Public Interest Disclosure law is likely to be effective when it functions primarily as a shield, rather than a sword.

This means in practice that an effective protection regime will devote its primary attention to the disclosure itself, rather than the whistleblower.

In particular it will seek to provide high levels of certainty about several matters:

· The conduct or matters which may be the subject of a protected disclosure;

· The qualifying tests for protection of a disclosure; 

· The matters which are irrelevant to whether a disclosure is protected; 

· The required process for making a protected disclosure;

· The institutions which may receive and deal with disclosures, and their obligations in so doing; 

· the institutional protections for making a protected disclosure; 

· the penalties available against reprisal;

· the irrelevance of the discloser’s motivation in making a disclosure, provided that the disclosure is not known by the discloser to be false; and

· the legitimacy of disclosing official wrongdoing, in public interest terms.

To achieve the policy objective, it is essential that reprisal, which is an extreme form of conflict of interest, be prohibited and punished where it occurs. That said, it remains the case that the most effective deterrent to reprisal is not statutory prohibition: it is a management culture which values integrity, and management that takes seriously its trust obligation to minimise wrongdoing. 

In summary, the proposed Public Interest Disclosures Bill satisfies these criteria.

Comments on Specific  Matters in the Bill

 The following comments address the issues and questions raised by the Committee’s Issues Paper.

1 Adequacy of whistleblowing scheme established under the Public Service Act

· The whistleblowing scheme established under the Public Service Act—does it provide an adequate public interest disclosure framework for the Commonwealth public sector?

Set against the above criteria, the current Public Service Act scheme is not adequate in its present form. This was acknowledged by former Public Service Commissioner Shergold in evidence to the Joint Committee of Public Accounts on the Bill in 19972 . 

The PS Act provides a minimalist approach, both in relation to the range of matters about which protected disclosures may be made -  breaches of the APS Code of Conduct - and in relation to the class of persons who may make such disclosures  - APS employees. 

In addition, in my view, the Act’s approach does not meet the majority of the criteria I have set out above, and so is unlikely to encourage public interest disclosures. For example, all disclosures are likely to involve the use of ‘inside information’, that is, information which is in some sense privileged, sensitive, and significant. 

As there is nothing in the PS Act or the APS Values which specifically legitimates public interest disclosure as ‘proper’ conduct, either as a means of enhancing accountability or as a means of countering official wrongdoing, it is reasonable to suppose that most public servants would be likely to see Clause 13(10) of the APS Code as a significant disincentive to making a disclosure using such information, as it focuses on the (improper) use of ‘inside information’ to which they have access in the course of their ‘duties’ or because of their ‘status’:


(10) An APS employee must not make improper use of: 

              
(a) inside information; or 

             
(b) the employee's duties, status, power or authority; 

in order to gain, or seek to gain, a benefit or advantage for the employee or for any other person.(emphasis added.)
Further, the PS Act allows for protection of a disclosure only where it is made - 

(a)  in relation to breaches or alleged breaches of the APS Code of Conduct,  and

(b)  by an APS employee.

Ministers, Ministerial staff, contractors, and agencies, not being APS employees, cannot breach the Code of Conduct. This being so, a number of matters about which an APS employee might have relevant information, and which it would clearly be in the public interest to disclose, appear to fall outside the scope of the protection, for example - 

(a)  corrupt, unlawful, or improper conduct by a Minister or Minister’s staff ;

(b)  corrupt, unlawful, or improper conduct by a contractor or service provider;

(c)  program activity by an agency which is unlawful or wasteful.

The PS Act also does not extend protection to disclosures which might reasonably be expected [and even encouraged] from private citizens, for example where the disclosure relates to a private citizen’s experience of government program administration, or the conduct of an APS employee or a contracted service provider.

Further, it appears to be the case that an APS employee who makes a disclosure is protected against “victimisation” only where it is undertaken by a person who “performs functions in or for an agency...”.  In practice, such victimisation is as likely as not to be undertaken by a relative or friend of an APS employee or a service provider who is affected adversely by a disclosure. In either case no clear remedy is available.

2 Plans for a comprehensive whistleblowing scheme for the Commonwealth public sector 

· Does the Government have plans, as suggested on a number occasions since 1995, to introduce a comprehensive whistleblowing scheme for the Commonwealth public sector?

No comment.

3 Coverage of the proposed public interest disclosure scheme 

· Who can be the subject of a public interest disclosure under the proposed public interest disclosure Bill or conversely who cannot be reported for wrongdoing? In other words are there Commonwealth bodies that would not come under the purview of the proposed legislation and is this acceptable for a Commonwealth public sector public interest disclosure scheme?

In policy terms, a Public Interest Disclosure regime should seek to be as broad as possible, comprehending all executive government agencies and public bodies, any organization established by law for a Commonwealth purpose or assisted by public funds, and any private sector entity performing a public function at public expense. 

The Queensland and South Australian regimes provide specifically  for protected disclosures to be made where the matter at issues relates to a specified breach, by anyone, of Environmental Protection law.  

Although the broad approach may lead to significant duplication with a State or Territory scheme, for example in the case of Universities or joint Commonwealth-State bodies, specific exemptions might be made by definition or as prescribed by regulation.

For clarity and coherence, a simple disagreement about a policy determination by a Minister concerning the amount purpose or priority of public expenditure should be expressly excluded from the scope of  ‘disclosable conduct’ [cf. Whistleblowers Protection Act [Qld] cl.17(2)].

4 The private sector 

· Is there a clear cut-off point between the public and private sector and should consideration be given to including publicly funded institutions and institutions with strong public interest concerns such as the banking industry in a Commonwealth public interest disclosure scheme? 

The current proposal provides an adequate demarcation between public and private sector bodies which are to be subject to the regime. 

All major institutions in our society have significant ‘public interest’ aspects to them, but it is inadequate in my view to cast private sector whistleblowing protection on this basis. 

The protection scheme which applies in SA and UK applies to both public and private sector organizations, where the key idea at issue is ‘wrongdoing’, corruption, negligence, or other significant breach of trust.  

This approach is in my view preferable.  ‘Breach of trust’ can in principle be deployed to test particular conduct relatively objectively, for example against the employment duties of the employee, or the legal responsibilities of the Director, whose conduct is the subject of a disclosure. The broader ‘public interest’ test is inherently more difficult to define, and in this context, more uncertain of application.  

The disclosure of such ‘wrongdoing’ can also be more readily characterised as a duty or obligation of employment of a private sector employee who is faced with conduct which amounts to a breach of trust in that it is reasonably likely to seriously damage the Company or the shareholders’ interests.

The recent Australian cases involving the ACCC identifying (anonymous) disclosures as having been instrumental in enabling the Commission to deal with unlawful collusive practice in two major industries underlines the potential for a protected public interest disclosure regime in the private sector to advance the public interest.

In both the South Australian and UK models of whistleblower protection, the extension of the scheme to the private sector appears to have been be effective, and not subject to abuse. 

Neither has it rendered private enterprise unmanageable or uncompetitive. If anything the reverse appears to be true. A recent series of articles in The Economist, a noted champion of private sector autonomy and market discipline, has endorsed the British provisions and underlined the pressing necessity for British business to recognise that it is in their interests to provide positively for bona fide internal whistleblowers. 

Further performance data from Public Concern at Work, the British charity responsible for the UK legislative regime, will be provided to the Committee separately.

5 Proper authorities to receive and investigate public interest disclosures—independence and powers

· Are the authorities designated to receive and investigate a public interest disclosure sufficiently disinterested and independent to avoid a perception of, or actual, conflict of interest?

· Do they have adequate powers as well as the authority to undertake investigations into a public interest disclosure?

· Under definitions set down in the Bill who are included as proper authorities to receive and investigate a public interest disclosure under the term ‘the agency head’? (Refer to clause 3, definitions for agency, government agency, executive agency and statutory agency—does this limit the application of agency head to only a section of those in charge of Commonwealth instrumentalities?)

In my view the scheme proposed has the advantage of simplicity, as seen from the point of view of the intending discloser, and efficiency from the point of view of the system. The only decision a discloser needs to make is whether an agency head can be trusted to investigate a disclosure about his or her agency: if there is doubt, the default is the independent Public Service Commissioner or Merit Protection Commissioner.   (It is less clear that this would be a satisfactory approach where the disclosure relates to the Public Service and Merit Protection Commission itself). 

On the other hand, there seems to be no good reason to exclude a more direct, devolved approach, whereby a discloser could take a matter direct to the Ombudsman, or the Auditor General, or the relevant Anti-Discrimination authority if that is considered a reasonable course to take given the nature of the matter.

This issue is related to another: if the discloser is unhappy about the result of their disclosure,  and further (protected) disclosure to the media is not provided (as it is in New South Wales, but is not in any other Australian jurisdiction or the UK), it is important to provide other avenues for such further disclosure, especially if, as I propose elsewhere in this submission in relation to Clause 14 of the Bill, heads of agencies are provided with an unqualified discretion not to investigate a particular disclosure.

6 Role of Ombudsman, Inspector-General of Intelligence and Security  and Auditor-General 

· Should the Ombudsman, the Inspector-General of Intelligence and Security or the Auditor-General have a role in a Commonwealth public interest disclosure scheme?

It is generally helpful to the intending disclosers that they should not be required to decide which ‘proper authority’ is most appropriate to receive a particular disclosure, especially where the matter is complex, not fully understood, or potentially involves more than one agency. 

Accordingly, the purpose of the Bill being to encourage and assist the disclosure of wrongdoing, it is my view that there is advantage in regarding Ombudsman, Inspector-General of Intelligence and Security  and Auditor-General, and possibly other bodies, as proper authorities for the purpose of receiving a disclosure, in addition to the responsibility they will have as heads of agencies. In this respect, it would be advantageous to include ‘a relevant Parliamentary Committee’ among the list of  proper authorities, in the light of the Ponting case in the UK.

7 Role of media

· Should the media, under certain circumstances, be allowed to receive a public interest disclosure?

It is important to realise that any scheme of protection must provide checks and balances on both sides: mud sticks.  

The majority of Australian regimes do not prohibit, but do not protect, disclosure to the media. This is generally because it is recognised that even genuine disclosures may prove to be untrue, or unprovable, and not all disclosers have all the facts or even a clear understanding of the matter they are seeking to disclose. Innocent reputations can suffer unnecessarily, especially from premature public disclosure. 

Disclosers are provided with very significant protections, as a balance to which those who are named in a disclosure should also enjoy a level of protection. Failure to provide such a balance, in the form of a requirement for confidentiality on both sides, may well make reprisal more likely, not less.

Rather than conditionally protecting disclosure to the media, for example where the discloser is not satisfied with the outcome, (as in the New South Wales scheme), it is preferable in my view to adopt the course taken by the other regimes, by permitting the discloser to make the same or a related disclosure to a different proper authority.

8 Anonymous disclosures 

· Should there be a requirement for anonymous public interest disclosures to be received and investigated?

This question raises two different matters:

· The treatment of anonymous disclosures; and

·  The requirement to investigate a disclosure.

Anonymous Disclosures

The Bill provides [cl.13] permits a proper authority to decline to investigate a matter where the disclosure is anonymous.

It is consistent with the general scheme proposed however that  anonymous disclosures should not be disregarded solely because they are anonymous. For a disclosure to be considered for investigation requires only that it identify disclosable conduct. It forms no part of the scheme that the discloser should be required to prove the claim of wrongdoing, or even to provide evidence other than sufficient information to identify the disclosable conduct. 

Further, the scheme seeks, properly in  my view, to make the discloser’s identity unimportant in the interests of focussing on the wrongdoing and encouraging disclosures to be made.

It is recognised that there may be practical limitations to this approach, for example where an investigation proceeds, but more information is required, or where a prosecution results and the whistleblower remains is unwilling to be identified. 

From a public policy point of view it is better to seek to resolve specific instances of this kind by negotiation, rather than to impose a general rule which risks excluding disclosures which might otherwise have been made. 

Requirement to Investigate

The Bill provides [cl.14] that a proper authority may decline to investigate a matter if it is satisfied that the disclosure is frivolous or vexatious.

While the incidence of frivolous or vexatious disclosures is generally low, especially once the scheme has been tested, usually by the media, and becomes familiar to the public at large, such difficulties are not  unknown, and can be very vexing for the authority which finds itself unable to handle the burden of related administrative work which can result. 

Even the burden of meeting the test provided by the Bill, [cl 14(1)], namely undertaking whatever preliminary investigation is necessary in order to “consider” that the disclosure may be disregarded, can itself be seen as unnecessarily burdensome for the organisation.

The Queensland Act provides in effect that a proper authority may simply choose not to investigate a matter, without having to reach a concluded view that the matter is frivolous or vexatious. 

The check against abuse of this provision lies in the fact that a whistleblower may make the same disclosure to more than one proper authority, and must be provided with reasonable reports, including written reports,  of action taken and the results of the disclosure. Where an authority investigates a disclosure and finds it to be ‘substantially verified’, it must be included in a generalized annual report to the Parliament.

In developing a scheme, it is in my experience worth providing for whistleblower “class action”, in which more than one person who makes the same or related disclosures at about the same time, may be “joined” by the proper authority and treated as a single disclosure. This approach enables management to conduct a single investigation where it is warranted. It also minimises the opportunity for serial “strategic” disclosures aimed at tying up management resources and decisionmaking.

9 Qualified or absolute privilege

· Should the Bill offer qualified or absolute privilege in proceedings for defamation?

Given the objects of the Bill, the defence of qualified privilege as provided is adequate.

The Committee may wish to note that the Queensland Act provides [cl.14[2]] an additional test of what constitutes a ‘public interest disclosure’, by requiring that a the person making a disclosure ‘honestly believes, on reasonable grounds, that they have information that tends to show the conduct or danger’ that is the substance of the disclosure.

10 Protection from unlawful reprisals and obtaining redress for an unlawful reprisal

· Are there potential problems created by clauses 24 and 25 dealing with the relocation of persons likely to suffer reprisals for making a public interest disclosure?

No comment, beyond noting that all ‘reprisals’ in relation to protected disclosures are unlawful.

· Under the proposed legislation any person may make a public interest disclosure. Government agencies may find it difficult to protect someone from reprisals who is not an employee but has made a public interest disclosure. Are the provisions, such as clauses 26, 27 and 28, offering protection from reprisal and/or redress adequate or could they be strengthened? 

No comment.

11 Proper authorities to receive and investigate reports 

· Are the authorities designated to receive and investigate an unlawful reprisal sufficiently disinterested and independent to avoid a perception of, or actual, conflict of interest?

No comment in addition to my submissions made in relation to the Committee’s Questions 5, 6, and 8 above.

12 Defence against an accusation of unlawful reprisal

· Clause 22(2) provides grounds for defence for a person accused of an unlawful reprisal—are they appropriate?

A provision of this kind is necessary to permit employers and supervisors to take or continue with bona fide personnel management action concerning a protected discloser without having it preempted by an accusation of reprisal-taking. 

It also provides an essential protection for organizations against ‘strategic’ (i.e. non-bona fide) public interest disclosures which seek to fend off such management action once it has been suspected or foreseen.

The particular provision would be improved in my view by limiting permitted action to that which is ‘lawful’, and removing all reference to ‘conspiring’ to take action against a discloser.  

There is no doubt that many people consider taking reprisal action against  whistleblower to be just and reasonable.

Howard Whitton

Brisbane

12 May 2002

Notes

1. See Goode, Matthew, Policy Considerations in the Formulation of Whistleblowers’ Protection Legislation – The Whistleblowers Protection Act 1993 (copy of paper attached)

2 Hansard, Joint Parliamentary Committee of Public Accounts, Public Hearing, Tuesday 9 September, 1997 
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