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Dear Ms Donaldson,

I enclose a copy of my submission to the Senate Legislation Committee concerning its consideration of the Public Interest Disclosure Bill, 2001.

I apologise for the lateness of this submission, however since talking with you by telephone I have been unwell, and unable to develop the submission as I would have wanted.  As stated, I seek nothing from the Committee, since my matter has been resolved.  However, I do earnestly hope that the lessons which are drawn out of my experience will be of benefit in trying to improve the quality of conduct of public servants in their dealings with their clients.

Yours sincerely,
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Background to this Submission

1. This submission is based on the first hand experience of the writer in his dealings with a the office of the Commissioner for Superannuation (Comsuper), relating to his entitlements under the Commonwealth Superannuation Scheme under the provisions of the Superannuation Act, 1976, as amended.

2. It is made clear at the outset that no privilege or favour is sought in making this submission.  The mattress which formed the basis of the interaction between Comsuper and the writer have been resolved through an appeal to the Superannuation Complaints Tribunal.  Despite that the Superannuation Complaints Tribunal was established with a charter to resolve disputes on superannuation matters ‘quickly, economically and fairly’, the process of appeal to have the matter resolved took almost twenty-one months.

3. This submission includes a copy of a submission put forward to the Superannuation Complaints Tribunal.  This is submitted as a case study, with names masked, to enable senators to place into context the behaviours and processes of Comsuper which are clearly shown to be at odds with the established standards expected of officers employed in public agencies.  The difficulty with such behaviours is that they generally are not exposed to public scrutiny in a way which brings about change and improvement.

Purpose of this Submission

4. The purpose of this submission is to acquaint senators with the behaviours and processes exhibited by Comsuper in its dealings with the writer individually, which is clearly representative of its actions in a multitude of other cases.  It is submitted that:

· the purpose of Comsuper in exercising its decision making functions, as with other like organisations such as Department of Veterans’ Affairs and Department of Social Security (Centrelink) is to arrive at the correct decision in the first instance, and to take all steps quickly and fairly to redress any instance where such decision is shown to be incorrect;  and

· the actions of Comsuper in the particular case submitted for study, and in a number of other cases embedded in the statistical material included in the annual reports of Comsuper, provide clear evidence of conduct of its officers which is not in the public interest. 

5. Throughout the process of interaction on the matter under dispute, Comsuper had clearly been shown to have been in breach of:

6. The Privacy Act, 1988.  Following written complaint, Comsuper was found by the Federal Privacy Commissioner to have been in breach of the Privacy Act, 1988, in particular Information Privacy Principle 3;

7. The Public Service Act, 2000.  This Act sets out Public Service Values and a Code of Conduct for all officers employed under the Act.  There are a number of ways in which the Act has been breached by Comsuper.

8. The particulars of these matters are set out at Appendix 1 to this submission.

Avenues for Complaint

9. Various provisions are set out in legislation to enable complaints to be made about the conduct of public servants in carrying out their duties. In many respects the avenues of complaint have been compartmentalised to the extent that only part of the conduct of public servants is subject to review or scrutiny through one or other particular avenue of complaint.  In the case study submitted it is clear that:

· The decision under review could be reconsidered by the Superannuation Complaints Tribunal, but that tribunal had no charter to examine the conduct and actions of Comsuper and its officers in acting as they did;

· Breaches of the Public Service Act could be addressed by the Public Service Commissioner, but the Commissioner has shown a reluctance to become involved in the scrutiny of conduct within any agency;

· The Ombudsman’s Office has an overall charter to examine defective administration, however the investigative powers are exercised in consort with the agency concerned, precluding any effective external scrutiny;

· The Auditor General has a general power of review, which has not been known to extend to the conduct of officers in carrying out their duties;

· Parliamentary committees have enquiry powers, but rarely review the conduct of public servants.

10. Overall, the picture is one in which there are ample structural arrangements for complaint, or for exposure of conduct which is not in the public interest, however these are rarely if ever used for the purposes for which they were intended.  The very nature of the processes observed by these bodies is such that they generally rely on the agency which is the subject of the complaint or disclosure to prepare a rebuttal  to be used in defence of the organisation which is criticised.  It is as if there is a ‘closing of ranks’ against any outside criticism.

Consequences of Criticism or Disclosure

11. Invariably the first consequence flowing from any criticism or disclosure of agency conduct which is adverse is that the consideration or review of primary matter by the particular agency is delayed.  The general rationale seems to be that the disclosure must be dealt with at the expense of the primary function.  This invariably creates further issues which have an adverse impact on the individual making the criticism or disclosure.

12. Further consequences of criticism or disclosure occur through the adoption of attitudes and approaches by the agency which themselves are designed not to serve the broader public interest.  The focus of these attitudes and conduct is in variably the individual who has made the disclosure.  These attitudes and approaches are evident, as demonstrated in the attached case study, through:

· Attempts to discredit the individual;

· Failure to act properly on information provided to the agency;

· Secretive behaviour designed to ‘outsmart’ the individual;

· Unprofessional (or just plain silly) conduct not related to the matter under decision.

Lessons from the Case Study

13. For the information of senators, the following is a summary of behaviours exhibited by Comsuper in its dealings with the writer on the matter under review.  Comsuper has:

· Demonstrated a Lack of Rigour and Thoroughness.  Comsuper failed to investigate properly and thoroughly an error which was evident in a report of one medical officer (which had consequently been used as the basis of its decision to reduce AB’s Superannuation entitlements).  This initial failure was compounded by:

· Its failure to follow up by consulting with AB’s present and immediate past medical practitioners to establish the time at which he first presented with an anxiety condition which it says was evident prior to AB’s commencement of service with the government in 1983;

· Its failure to examine properly any sick leave records held by AB’s previous employer, or to obtain a statement of the existence of any diagnosis, advice to him, treatment etc as to the asserted existence of a condition prior to 1983;

· Its construction of an argument around a reflective statement of a former medical practitioner who had never consulted AB, diagnosed him, advised him, or treated him for any anxiety or related condition before 1983;

· Its continued devising of a case based on wrong information

· Its adoption of a ‘determined to win at any cost’ attitude, including the use of unethical and illegal means.

· Been Deceitful and Dishonest.  Comsuper had over a period of several months repeatedly asked AB to give it consent to obtain medical records from the Department of Veterans’ Affairs, including by having the Minister for Finance conveying that request to AB in writing, when it had already obtained those and other unrelated records from DVA by clandestinely using illegal means.  This action had misled the Minister for Finance, and AB.

· Failed to Provide Answers to Written Questions.  Comsuper had failed to answer a series of written questions designed to glean a better understanding of its decision and approach in dealing with the matter under consideration.  It instead responded in an arrogant and dismissive way to correspondence in which AB asked a series of questions relating to his case, in order to better understand Comsuper decision and/or to expose any flaws in that and its processes.  Its response to that and other letters has been perfunctory, staccato, and avoided the questions and their inevitable answers entirely.  Despite resolution of the matter the questions still remain unanswered.

· Been underhanded.  Comsuper cited as part of its primary decision several petty and totally unrelated matters.  This was done by its own admission before the Superannuation Complaints Tribunal for the sole purpose of attempting to discredit AB and any evidence, which he might produce to the Tribunal.  ;

· Been Duplicitous.  Comsuper stated before the Superannuation Complaints Tribunal that in its view, “clinical notes” are the only reliable source of evidence from medical practitioners.  However, when such notes did not suit its decision, it chose to rely on anecdotal ‘evidence’ illegally gained third-hand from another government agency. 

· Failed to Observe its own guidelines.   Comsuper is obliged to use the General Medical Standards which set out standards by which superannuants are examined and assessed medically.  It relies on these as if they were incorporated into the law, however in AB’s case, where until 1984 he had clearly and demonstrably met the required standards, it had disregarded them, without explanation.

· Obfuscated Matters.  Comsuper serially introduced many matters into its processes, which were not in any way related to its decision, or the matter under review.

· Been Infantile in its Behaviour.  Comsuper had advised that it had located AB’s former medical practitioner.  When asked that the address of this person be Comsuper stated that it would in effect ‘trade’ his address for an agreement for it to proceed as it had intended! One can hardly say that this approach is treating an individual client with dignity, fairly, openly and honestly.

· Shown Contempt for the Superannuation complaints Tribunal and its Processes.  An essential requirement of the SCT is that all parties approach the matter under review openly and honestly and with a clear intent to try to resolve the matter under dispute.  Comsuper actions and approach had given only lip service to these requirements.  Nothing it has stated or done has in any way demonstrated a desire to resolve this matter by getting to the correct decision.

· Breached The Privacy Act, by seeking, obtaining, and continuing to hold confidential documents not germane to its purpose.

· Breached The Public Service Act, which sets out Public Service Values and a code of Conduct for all public servants.  Such values as honesty, openness, courtesy etc have been flagrantly disregarded by Comsuper as demonstrated above.

� AB had formally asked the Comsuper to answer the following question, which at the time of writing remains without a proper answer:


Why in briefing notes to the Minister for Finance, which AB had obtained under the FOI Act, did Comsuper fail to state that it had already illegally obtained documents from DVA, while at the same time telling the minister that it wanted him to sign a letter to AB seeking hiss authority to gain such records?
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