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Introduction

The Community and Public Sector Union (CPSU) is the principle union covering employees in the Australian Public Service.  Our members work in all agencies and occupational areas of the APS.  We also cover employees in all Statutory Authorities, Government Business Enterprises and the Parliamentary Service.

CPSU has often had cause to advise or represent the interests of whistleblowers, which has led to a well-developed understanding of the various criteria required to adequately afford their protection.

CPSU welcomes the opportunity to make comment on the Public Interest Disclosure Bill 2001, and will restrict our comments to the adequacy of the Bill in relation to its stated intentions, rather than canvassing broader issues pertaining to Whistle-blowing more generally.

Whistleblowers and the need for legislative protection

In his second reading speech, (Hansard, 27 June, 2001) Senator Murray stated that, not only was the Bill intended to encourage disclosure of, “conduct adverse to the public interest in the public sector”, but that the Bill was based on one principle: 

“That principle is that those who have the courage to speak out against corruption and impropriety, deserve protection.”

CPSU thoroughly endorses this principle and believes that it is a critical yardstick by which to measure the adequacy of this or any other legislation that purports to afford protection to whistleblowers.

In addition to affording protection, the CPSU also believes that legislation should be comprehensive enough to adequately protect the public interest and should take account of contemporary circumstances relating to the actual operation of the Commonwealth Public Sector.

This submission will review the current provisions of the Public Service Act, examine the practical application of the Bill, and comment on the adequacy of specific clauses in order to draw attention to areas which may require improvement. 

Current Provisions of the Public Service Act 1999

As already outlined by Senator Murray in his second reading speech, the current provisions of the Public Service Act, 1999 does not offer any effective remedy to Whistleblowers.  Indeed, when the original PS Bill 1997 was reviewed, the ACTU submission to the Joint Committee on Public Accounts and Audit (JCPAA) noted the obvious inadequacies of the bill in relation to whistleblowing as follows:

Clause 16 provides that a person performing in or for an Agency must not victimise or discriminate against an APS employee who has reported breaches of the Code of Conduct to the Commissioner, or Agency Head or their representative.

The clause is thus restricted to non-victimisation or discrimination of employees who report breaches of a Code of Conduct for APS employees to employer representatives.

The Coalition 1996 Public Administration Policy states that:

"In accordance with the recommendation of the Senate Select Committee on Whistleblowing, a Coalition Government will introduce legislation to facilitate disclosures of confidential information in the public interest and to ensure protection for those who choose to do so."

The Senate Select Committee recommended that: 

· legislation be enacted to establish an independent agency, to be known as the Public Interest Disclosures Agency (the Agency); 

· the Agency receive public interest disclosures and arrange for their investigation by an appropriate authority and ensure the protection of people making such disclosures; 

· the definition of whistleblowing include the public interest disclosure of the following categories of wrong-doing and 'any person' should be able to make such disclosures: 

· illegality, infringement of the law, fraudulent or corrupt conduct; 

· substantial misconduct, mismanagement or maladministration, gross or substantial waste of public funds or resources; 

· endangering public health or safety, danger to the environment; 

· the MPRA be the primary organisation for investigating complaints of victimisation and harassment of public sector whistleblowers, but with enhanced powers to receive complaints specifically from whistleblowers and to make recommendations and orders for restitution. 

The Report, unlike this clause, provides for: 

· an independent agency to investigate disclosures of wrong-doing, extending beyond that of APS employees; 

· MPRA involvement in complaints of victimisation or harassment. 

The ACTU recommends that the Committee support legislative provisions assisted by the recommendations in the August 1994 Report of the Senate Select Committee on Public Interest Whistleblowing.
CPSU continues to prefer this approach believing that the creation of an independent body, able to report directly to Parliament, is an essential mechanism to ensure the efficacy and credibility of any legal framework established to protect whistleblowers and the public interest.

Recommendation:

The legislation should not proceed to law until there is:

adequate provision for the creation of, or referral to, an independent agency such as the Commonwealth Ombudsman, which reports direct to Parliament; and,

has the power to investigate disclosures of wrong-doing,and,

has powers which extend beyond that of APS employees;

That the definition of public disclosure be widened as recommended by the 1994 Senate Committee to include danger to the environment.
Specific Clauses Public Interest Disclosure Bill 2001

Who makes the disclosure and what constitutes disclosure (clauses 3,4)

The Bill provides that a public interest disclosure may be made by, "any person".

A public interest disclosure is defined as

public interest disclosure means a disclosure of information that the person making the disclosure believes on reasonable grounds tends to show:
(a) that another person has engaged, is engaging, or proposes to engage, in disclosable conduct; or
(b) public wastage; or
(c) that a person has engaged, is engaging, or proposes to engage, in an unlawful reprisal; or
(d) that a public official has engaged, is engaging, or proposes to engage, in conduct that amounts to a substantial and specific danger to the health or safety of the public.
And disclosable conduct as:

4 Disclosable conduct
(1) For the purposes of this Act, conduct is to be taken to be disclosable if:
(a) it is of a type referred to in subsection (2); and
(b) it could constitute:
(i) a criminal offence; or
(ii) a disciplinary offence; or
(iii) reasonable grounds for dismissing or dispensing with, or otherwise terminating, the services of a public official who is engaged in it.
(2) Paragraph (1)(a) applies in relation to the following types of conduct:
(a) conduct of a person (whether or not a public official) that adversely affects, or could adversely affect, either directly or indirectly, the honest or impartial performance of official functions by a public official or agency;
(b) conduct of a public official which amounts to the performance of any of his or her official functions dishonestly or with partiality;
(c) conduct of a public official, a former public official or an agency that amounts to a breach of public trust;
(d) conduct of a public official, a former public official or an agency that amounts to the misuse of information or material acquired in the course of the performance of official functions (whether for the benefit of that person or agency or otherwise);
(e) a conspiracy or attempt to engage in conduct referred to in paragraphs (a) to (d) (inclusive).
Therefore, while any person can make a disclosure, that disclosure is confined in its content to public officials, with the exception of Clause 2(a), which only applies to situations where that individuals conduct could affect the performance of a public official.

public official means:
(a) an employee of an agency, including an agency head;
(b) a person employed by or on behalf of the Commonwealth or in the service of a Commonwealth authority, whether under a contract of service or a contract for services, including a person who has ceased to perform those services; or
(c) a person otherwise authorised to perform functions on behalf of the Commonwealth or a Commonwealth authority.
The existing definition of ‘public official” may limit the scope of the bill and prevent examination of disclosable conduct merely because there is insufficient scope to investigate public sector work which has been contracted, privatised or outsourced.

While individuals employed, "by or on behalf of the Commonwealth" whether under a contract for service or a contract of service," purport to be covered, it is not clear whether outsourced bodies and their employees or contractors are covered by this legislation. It may be intended that the words "a person otherwise authorised to perform functions on behalf of the Commonwealth or Commonwealth authority" would cover the activities of outsourced organisation funded by the Commonwealth, however this is by no means clear.

It should also be noted that current Victorian State Legislation also extends to coverage to persons wishing to make disclosures in relation to Members of Parliament.

Recommendation:

Coverage of the legislation should be so defined as to include all outsourced work together with contractors and consultants and not be restricted to the increasingly narrow number of APS budget agencies and their direct employees. 

The definition of "public official" is too narrow and should be broadened to include statutory office holders, who often have responsibilities relating to expenditure of public monies and the conduct of Commonwealth business.  

Consideration should be given to including Members of Parliament.

Who receives the disclosure – definition of a “proper authority”?

As stated above, the CPSU believes that there should be an independent agency established for the purposes of handling investigations and complaints.  Under the Bill disclosures are to be made to a "proper authority". This is defined as:

9 Proper authorities
(1) Each of the following is a proper authority to receive a public interest disclosure concerning a government agency's conduct or the conduct of a public official in relation to the agency, or a public interest disclosure that a person has engaged, is engaging, or proposes to engage, in an unlawful reprisal:
(a) the agency head;
(b) the Public Service Commissioner;
(c) the Public Service Merit Protection Commissioner.
(2) Each of the following is a proper authority to receive a public interest disclosure concerning a parliamentary agency's conduct or the conduct of a public official in relation to the parliamentary agency, or a public interest disclosure that a person has engaged, is engaging, or proposes to engage, in an unlawful reprisal:
(a) the Secretary of the parliamentary agency;
(b) the Parliamentary Service Commissioner;
(c) the Parliamentary Service Merit Protection Commissioner.
The ‘proper authorities’ nominated are all part of the public service and therefore their capacity to impartially and independently investigate complaints could be open to question and undermine the credibility of the framework.  Thus the bill does not provide for a transparent and independent process for investigation of a disclosure.

The recommendations of the 1994 Senate Committee, that an independent agency be established, are to be preferred.  It should be noted the ACT model, on which this Bill is based, provides for investigation by government agencies, but also that a person may make a disclosure to the Ombudsman or Auditor-General. The Victorian, NSW and South Australian legislation provide roles for the Ombudsman and other independent authorities to take over investigations in appropriate circumstances or for people to make disclosures directly to those external/independent bodies.

Recommendation:

Provision is included for disclosure to an independent body, which has the capacity to report direct to parliament.   

Making disclosures (clause 12)

The bill provides that anonymous disclosures need not be investigated. However, it should be noted the Victorian legislation requires anonymous disclosures to be investigated.  Consideration should be give to the impact of this clause in dissuading people from making disclosures.

Frivolous etc. disclosure (Declining to act) (clause 14)

These provisions are very broadly worded and provide wide discretion for an agency to decline to investigate a disclosure, if it is judged to be " misconceived or lacking in substance". 

As this Bill purports to be based on the ACT legislation it worth noting that the following clause is excluded from the Bill

3) If a public interest disclosure was referred to the proper authority by the Ombudsman or the Auditor-General, the proper authority shall not decline to act on the disclosure under this section unless the Ombudsman or the Auditor-General is satisfied that the proper authority has adequate grounds under this section to make that decision.
The "check" on authorities using this provision to decline to act on a public disclosure is therefore apparent. The absence of this clause, and the absence of an independent authority to investigate whistleblower allegations, is again underscored. 

Recommendation: 

Capacity is provided for independent investigation of allegations or words of section amended to tighten circumstances in which an authority may decline to act and inclusion of a provision that reasons are provided to whistleblower within 30 days of such a decision.

No referral (clause 18)

Clause 18 provides that a referral to another agency "must" not be made if, in the authority's opinion, there is a serious risk of an unlawful reprisal. However there is a danger that this provision could be used to stifle proper investigation of the alleged disclosable conduct.

Clause 18 of the Bill is taken from the ACT legislation, but loses its force by the omission of the reference to the phrase, “other than the Ombudsman”.  The effect, as currently drafted, therefore leaves an avenue open for an agency to resist the operation of the Bill by refusing/failing to refer a matter to another agency because of a serious risk of reprisal.  This effect, which may not be intentional, underscores the need to retain a role for an independent body with authority to investigate complaints.
The investigation (clause 16)

The Bill proposes that the authority "shall" investigate the disclosure but there is no guidance or authority in the Act empowering how that investigation is to be conducted and what the powers are of the investigating authority. 

Recommendation: 

Specific powers are granted so as to give confidence that the investigation will be thorough and appropriate - 

· Powers to take evidence other and call witnesses

· Powers to call for documents

· Powers to require people to answer questions

· The investigation should be conducted "in private" (as in other legislation)

· Specifically allow disclosure of confidential information for purpose of investigation

· Create an offence to obstruct an investigation

What action can be taken after the investigation (clause 19)

These provisions provide for "necessary and reasonable" action to prevent the conduct or reprisal and/or discipline any person responsible. These are very weak and could amount to "a rap over the knuckles".

It is unclear what subsequent action could be taken by a person who believes this "power" or discretion has been inappropriately exercised or that they action taken is not proportionate.  It is also unclear as to what remedy is available to someone who believes that they have been falsely accused and unfairly dealt with by the investigating authority.

Progress reports (clause 20)

Progress reports are only to be provided to whistleblowers at their request. Victorian and South Australian legislation require the investigating authority to provide the whistleblower with information within a specified or reasonable time.

Recommendation:

The investigating authority must provide the whistleblower with a report.

Unlawful reprisals (part 4) 

The offence provisions appear to be too broad and open to a variety of interpretations that could advantage offenders.  For instance, ‘just and reasonable grounds for engaging in the conduct” would be a defence to an allegation of "unlawful reprisal" as would engaging in the conduct before the "forming of a belief" that a person had made or may make such a disclosure.

Aside from the ACT legislation, no similar legislation provides such a defence. The Victorian legislation provides that a person may not take detrimental action against a whistleblower. The detrimental action can also be taken partially for another reason, as long as the substantial reason was because of the public interest disclosure. The NSW legislation similarly provides, but also reverses the onus of proof to the defendant.

If a whistleblower is to be confident of his/her protection under the Act it is vital that there not be so many barriers to the successful prosecution of their claim. 

Recommendation:

Strengthen offence provisions by removing the subjective defence and reversing the onus of proof. 

Relocation powers (clause 24)

It is the CPSU’s experience that the removal and relocation of the whistleblower from the workplace can be the occasion of further detriment.  This is not to say that it is not often necessary and welcomed by the whistleblower.  However, it is often the whistleblower, which is perceived to be the ‘problem’, and whose employment prospects are severely diminished as a result of the disclosure.  While the legislation as proposed provides that the consent of the whistleblower is required, we are not confident that this is consistent with the stated goals of the Bill – to prevent detriment to the whistleblower.  It may also be the case that the removal of the offender/s would be the more appropriate response to workplace difficulty consequent to whistleblower disclosures.

Recommendation:

Examine the need to also explicitly include the removal and relocation of the offender/s as part of the proposed relocation powers.

Civil claims

While the capacity to sue an individual who engages in an unlawful reprisal is welcome, in reality a person needs to be able to sue the employing authority to have any real chance of being appropriately recompensed. These provisions should include the employer - the Crown, a body corporate or whatever character an outsourced entity has.

Interestingly in Queensland, the "vicarious liability" of the employer under its Whistleblower legislation has been tested (Howard v State of Queensland, [2000] QCA 223, 9 June 2000). Because the employee (the "repriser") was seen to be acting outside the scope of his employment, his employer was not liable. 

It is therefore suggested that providing for the liability of the employer will enhance its motivation in ensuring that unlawful reprisal do not take place (and therefore further the objects of the legislation). 

Balance

While the Bill endeavours to provide protection for whistleblowers, there is also the need to strike a balance between the protection of the whistleblower and the accused.  The price paid by a person falsely accused of ‘disclosable conduct’ could be substantial.

Whilst acknowledging that Clause 31 provides for penalties for the knowing or reckless making of a false statement, further provision could be made for the protection of accused people. The Victorian legislation provides that any person against whom a report is made should be given an opportunity to comment and have their defence "fairly put" in any report.

Recommendation:

Provision is made for the right to procedural fairness and the addition of a sanction for frivolous or vexatious disclosure.  

Miscellaneous

· The confidentiality provisions are alarmingly weak, especially when compared with other jurisdictions.

· Disclosure of the whistleblower's identity is not prevented where there is a "reasonable excuse". The ACT and NSW legislation provide that disclosure can only be made where it is "essential" and where the whistleblower consents. The Victorian legislation has a blanket prohibition on disclosure of identity of the whistleblower.

Immunity (clause 32)

Clause 32 gives protection to whistleblowers in situations where otherwise they might be found to have breached confidentiality.  However, no other similar legislation provides only for a "qualified" privilege against defamation. The ACT, Victorian and NSW legislation all provide for an absolute privilege.

Recommendation:

Provision is made for an absolute privilege to strengthen confidence in the scheme and the encouragement of disclosure of corrupt practices.

Consideration should also be given as to whether the bill would benefit from providing immunity to the investigator in giving evidence.
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