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Assessment Report on the Public Interest Disclosure Bill 2001

Introduction 

The Federal government’s plan to introduce the Public Interest Disclosure Bill 2001 is an excellent idea, as a way to promote the protection of Whistle Blowers within the Commonwealth departments, and also encouraging others to come forward with information regarding the wrong doings of some fellow workers. But unfortunately the Bill still contains problems, such as Section 19 and 22 of the Bill; which seem to lacks the ability to discourage others, from taking reprisals against those who speak out and consequently it does not ensure the full protection of Whistle Blowers. The section mentioned above not only lack the ability to discourage, but is also in conflict with Section 71, and 80 of the Australian Constitution; as it interferes power of the Judicial system, outlined in the Separation of powers. 

Legal Issue 

Section Problems 

Section 19, sub section 1f

Subject to subsection…to discipline any person responsible for the conduct or reprisal. 

Section 22, sub section 1a 

A person must not engage, or attempt or conspire to engage, in an unlawful reprisal. Penalty: if the offender is a natural person- 100 penalty units or imprisonment for 1 year, or both;

Conflicting Constitution Sections

Section 71

The judicial power of the Commonwealth shall be vested in a Federal Supreme Court, to be called the High Court of Australia, and in such other federal courts as the Parliament creates, and in such other courts as it invests with federal jurisdiction. 

Section 80 

The trial on indictment of any offence against any law of the Commonwealth shall be by jury, and every such trial shall be held in the state where the offence was committed, and if offence was not committed within any State the trial shall be held at such place or places as the Parliament prescribes.

Definition

Judicial (Collins Concise Dictionary)- of judges or the administration of justice  

Section Analysis 

The Public Interest Disclosure Bill may attempt to encourage Commonwealth employees and employers to reveal the wrong doings of others within their departments, but still, the Bill is not only insufficient to deter those who wish to reprise against whistle blowers, but sections 19 and 22 of the Bill conflict with the Separation of powers outlined in the Constitution.

The actions taken by those who wish to reprise against Whistle Blowers are often in breach of the criminal code, thus the punishment for those who reprise must be issued and decided by the Court, rather than to be determined by ‘a proper authority’, in order to be fair, and in accordance with the Constitution. The actions taken by those who wish to reprise are often in the form of threats, assaults, or trespass upon the whistle blowers’ property, whereby inflicting damage upon it; therefore it is in clear breach of the criminal code, and thus must be punished by the courts. The proper authority (Public Service Commissioner, and the Parliamentary Service Commissioner) would not be a suitable authority in determining the punishment or disciplinary action for the criminal acts that the defendants have committed, during their reprisal; because of their inexperience with the issuing of punishments in accordance with the law, and also the threat of making biased decisions, due to their lack of qualifications and experience in dealing with these issues. Therefore the decision for the disciplinary actions outlined in section 19 (1f), must not be decided by just a ‘Proper authority’, but rather it should be specifically be determined by the courts, in order to be bias free and fair.  

The definition of ‘reprisal’ under the Bill, provides that those who engage, attempt, or conspire to reprise with the use of serious force to be punished lightly, due to the one year imprisonment is outlined in the Bill, therefore rendering the Bill useless in protecting Whistle Blowers, as it failed to deter those who wish to reprise. Under Section 22 (1a), the section states that if a person is found to engage, attempt or conspire to reprise, the punishment is ‘-100penalty units or imprisonment for 1 year, or both;’; the period for the imprisonment is insufficient to deter those as stated above, from reprising against whistle blowers. A year’s imprisonment does not seem sufficient (in terms of length of imprisonment) in convincing reported employees and employers not to reprise against Whistle Blowers. It is therefore recommended that the length of the imprisonment should increase in relation to the stage of the reprisal that they have taken to three years imprisonment, as a result of engaging in unlawful reprisals against Whistle Blowers. Those whose action would breach the criminal code from engaging, attempt, or conspire to act in their reprisal against Whistle Blowers would undoubtedly be deterred, if they were threatened with a heavy punishment.

If the length of the imprisonment is not increased, Whistle Blowers would have no choice but to accept section 24 and 25 of the Bill, in order to avoid reprisals, which could have been avoided if the length of the imprisonment were increased. Even though sections 24 and 25 require the consent of the Whistle Blower for relocation, employees would have no choice but to give consent to it, in order to avoid reprisals from undeterred former fellow workers, or employers. If this is to happen in the future, the aims of the Bill would have failed to reach its objectives, to protect Whistle Blowers from reprisals, and encourage people to come forward to cast light on the wrong doings of fellow workers.

Even though the Bill aims to create a protective environment for informers, by establishing punishments and sentencing to deter those who are determined to reprise from taking action; the Bill is unenforceable as it conflicts with the Australian Constitution, as a result of allowing a ‘Proper authority’ (Public Service Commissioner and Parliamentary Service Commissioner) to conduct under section 19. This part of the Bill interferes with the power of the judicial system, outlined in the Separation of Powers. Section 19 of the Public Interest Disclosure Bill interferes with section 71 and 80, of the Constitution; section 19 specifically states that a ‘Proper authority’ is to issue disciplinary action, this, as a result conflicts with the responsibility of the judicial system. The judicial system under section 80, states that the Courts are to be given the responsibility of administrating the law, and given the task of making judgements and decisions, ‘in the state where the offence was committed’. This means that whether the person had engaged, attempted, or conspired to reprise, the court still has the right to hear and give trial to the person in the state where the offence was committed. 

By giving this responsibility over to the Exclusive system, upon determining the disciplinary actions for people who reprise, it is therefore not following the outlined details and the separation of powers within the Constitution. If this takes place, it would form a precedent for future situations to ignore the sections outlined in the Constitution. It is therefore recommend that such responsibilities for a ‘Proper authority’ as outlined in the Bill, be given to the Courts, in order to avoid setting up an unwanted precedent. 

Recommendation

In order to create a Public Interest Disclosure Bill that protects employees and employers who informed to the Proper authorise on the wrong doing, of their fellow workers, it is recommended that the following alterations be made to the Bill, in order to successfully achieve the objective of the Bill. 

· State specifically that the authority under section 19 (1) is to be in the Courts’ responsibility, which would determine the disciplinary action of anyone found to have conducted, attempted, or conspire to reprise against Whistle Blowers.

· Increase the length of the imprisonment, in relation to the stage of the reprisals that they have taken. 

· At no point at all would the Parliamentary Service Commissioner or the Public Service Commissioner discipline or punish anyone without the authorisation of the Courts.

Conclusion

If the following recommendations were taken into account, no doubt those who wish to reprise would be deterred from doing so, as a result of the lengthy imprisonment set out in the altered Bill. As a result, Whistle Blowers would become more protected from reprisals than before; and those who came forward would use the need for relocation under section 24 and 25, less frequently.

PAGE  
1

