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Secretary

Senate Finance & Public Administration Legislation Committee

SG60

Parliament House

Canberra ACT 2600

Dear Ms Donaldson

I would like to make a re-submission to your inquiry on the Public Interest Disclosure Bill 2001.

Summary of My Submission.

The Legislation is perfectly acceptable as a passive endorsement and protection of “Whistleblowing”.  The bill mealy decriminalises, in some circumstances, facilitates and protects “Whistleblowers”.  Recent historical experience (Ansett/CASA, HIH/APRA, NSW Grains Board/NSW Audit Office, ONETEL, Scarfs/PWC) in Australia has demonstrated the need for legislation which addresses an underlying deficiency in most Australians, that of moral passivity.  Many Australians know of situations which are wrong both in the public and in the private sector but decline to take any action to correct or to refer for correction the situation or persons creating the wrong.

Some Commonwealth laws actually make it difficult or illegal to fully identify and define a problem prior to reporting that problem.  Good Corporate Governance or citizenship should be encouraged at the individual level by any Public Interest Disclosure Legislation.

Much knowledge “of conduct adverse to the public interest” is known to people in both the public and private sector.  There exists a degree of skepticism within the community about the degree of adequacy and completeness of any investigation which may result from disclosures.

Unfortunately, the bill only facilitates public disclosures and the short title does not accord with the long title of “encouraging” public disclosures.  This legislation is an important step towards “An Act to encourage the disclosure of conduct adverse to the public interest” but it is not of itself such an Act.

My Experience.

I was a Commonwealth Internal Auditor for many years.  Many times knowledge of and corrective action to address breaches of Commonwealth Legislation were to my jnowledge deliberately suppressed by departmental officers for a variety of reasons.

Recently, I was briefly employed as an accountant by the NSW Grains Board.  Many instances of internal and external fraud, management incompetence and abrogation of a professional duty of care by the internal and external auditors were known to a variety of staff and management.  Unfortunately, no public disclosures were made by staff and so the NSW Grains Board was bankrupted and the matter is now before ICAC.

Typical instances of failure to act in the public interest, which I have seen, are as follows:

Within the Commonwealth, but across Departmental/Act boundaries:

1. It came to my attention when auditing the relief of fees for Family Court appearances that many people were defrauding the Commonwealth.  Large numbers of people were declaring to the Court that they were in a stable long-term de facto relationship for the purposes of the custody of children.  However, they were also claiming fee relief from the Court on the basis of being in receipt of a Sole Parent Pension.  Hence they were defrauding both the Family Court of fees which should have been levied and DSS of the Sole Parent Pension.  The privacy provisions of the Social Security Act precluded any one from the Family Court verifying Social Security status with the Department of Social Security.  The privacy provisions of the Family Law Act precluded any one from the Family Court informing the Department of Social Security of the fraud being perpetrated against DSS.  Officers of the Court were precluded by Commonwealth legislation from reporting fraud against the Commonwealth.  Attempts were made by me, as the Internal Auditor for the Court, to interest the Australian Federal Police AFP (Commonwealth Law Enforcement Board CLEB) in conducting a trial fraud crackdown but they were not interested.  Had I acted as a “Whistleblower”, in the public interest, I would have been breaking one or more Commonwealth Acts.

2. Some applications for divorce tendered to the Family Court carried indications that immigration “green card” fraud had been perpetrated.  One instance, which springs to my mind, was of a 30 year old Fijian man divorcing his 60 year old Australian partner with a marriage duration of about one year.  Unfortunately, the Family Law Act precluded any staff member of the Court from informing the Department of Immigration and Multicultural Affairs, DIMA.

Across Commonwealth/State Departmental/Agency boundaries:

3. It came to my attention, when auditing in 1995, the payment of Aged and Disabled pension to the various State Public Trust Offices (in NSW called the Office of the Protective Commission) that they were deliberately breaching Commonwealth legislation (the Social Security Act).  Some of the State Public Trust Offices were also defrauding the Commonwealth by obtaining a rate of payment of pension which was above their clients entitlement.  All of them were defrauding Commonwealth aged and disabled pensioners by deducting commissions from the pension in breach of Sect 66 of the Social Security Act, which states that the pension is “absolutely inalienable and not subject to…” various forms of deprivations.

Upon being informed of this breach of their legislation senior officers of the Department of Social Security chose to not act upon the audit findings.  They did not either prosecute these state organisation as they would have done with private citizens nor enforce their own legislation to protect their client’s entitlements and Commonwealth revenue.

In my experience Commonwealth organisations do not uphold Commonwealth legislation when it is outside the jurisdiction of its own Department or Act.  It has also proven difficult to enlist the services of the ANAO or the AFP in the above instances.

Mechanism for Enforcing & Enabling Disclosures.

Primacy of disclosure in the public interest over privacy in all Commonwealth Legislation.

Many Commonwealth Acts (Family Law, Social Security) contain privacy clauses which prohibit disclosure of client information even if that disclosure is to another Commonwealth agency and is required or enjoined by the other organisation’s legislation.

There needs to be legislation enacted that would make it mandatory on all Commonwealth officials to disclose all instances of fraud against the Commonwealth even if it is against another Department or Agency.

This legislation should also include a requirement on Departments and Agencies to maintain an awareness of other agencies against whom fraud may be practiced and where that fraud may be disclosed or be inferred from information tendered.  Departments should be required to inform other agencies of the nature of their fraud control practices and what information would facilitate their fraud control.

This disclosure legislation should take precedence over specific privacy legislation where the disclosure was in the public interest.  Disclosures should be made according to the legislation to the correct agency and in the prescribed manner.

Compulsory certification by internal auditors and in Annual Reports that all identified situations of the need for public disclosure have been addressed.

Departmental internal auditors and other control and compliance managers often obtain information that Commonwealth legislative requirements and business objectives are being suppressed for various reasons.  Audit findings are sometimes suppressed even from the internal audit report.

Internal Auditors and similar staff have no authority to report such personal overriding of legislation and policy to outside organisations.  In fact they are often prevented by either Departmental pressure or legislative privacy constraints and sanctions.

It would be desirable for all Commonwealth Internal Auditors to be required to certify on an annual basis that all significant audit findings had been addressed in audit reports and that they had been addressed by Departments in prompt workable recommendations.

Commonwealth agency vested with the authority and power to investigate reports.

The ANAO be vested with the authority and power to investigate all mandatory and voluntary disclosures.  I believe that the ANAO is the appropriate organisation to investigate for several reasons.

1. I have found that the AFP is both tardy in response and indifferent to complaints that do not originate from Departments, but from private citizens.

2. The ANAO would, I believe, take a holistic and cross Departmental attitude to control breakdowns and attempt to find whole of government solutions.

Protection for “Whistleblowers”.

I believe that there is a need for protection for “Whistleblowers”.  Departments, I have found, take a punitive attitude to staff who dob-in their Departments.  There will be no “Disclosure in the Public Interest” if staff making disclosures are vilified and discriminated against.

1. There needs to be measures in place to protect “Whistleblowers”:

2. The identity of the “Whistleblower” needs to be suppressed and protected to prevent reprisals and blackballing.

3. Complaint mechanisms need to be publicised.

4. “Whistleblowers” need to be protected by legislation.

Penalties for Non Disclosure.

I believe that Departmental/Agency managers and Departmental/Agency auditors should be required to provide declarations that all disclosures that should have been made have been made.

As an example, I have recently worked as an accountant with the now bankrupt NSW Grains Board.  The Board was bankrupted through a combination of internal and external fraud, gross financial and logistic mismanagement and overweening commercial expansion.  Also contributing to the failure was total professional dereliction of duty of care by the internal auditors, PWC and the external auditors, the NSW Audit Office.  There were many staff of the Grains Board who were privy to sufficient information about some acts of fraud and mismanagement to have alerted a public interest disclosure agency if they were motivated to do so.

I also believe that there should be there should be significant penalties attached to non disclosure of items which a reasonable person would see as in the public interest.  The Australian excuse of “mateship” and the excuse of “only obeying orders” should be overridden for “Disclosure in the Public Interest”.  There should be an enforceable obligation with sufficient penalties attached for people who know of a situation that is wrong and yet who fail to act.

As a notorious “Whistleblower”, reported in the Sydney Morning Herald of 10 August 2000, I commend this legislation as an important first step in defending the public interest.  However, as I have argued above, it is, I believe, grossly inadequate to fulfill the high hopes embodied in the long title.

Yours Faithfully

John Mayger

4 October 2001
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