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JOINT SUBMISSION ON THE PUBLIC INTEREST DISCLOSURE BILL 2001
Gerard Crewdson  Pascale Bourot

I We are making submissions on the Public Interest Disclosure Bill 2001 { “The Bill™) on the basis
of our first hand expenience sttempting to report matters involving comupt
conduct/maladministration in twe different N3W State Government agencies covered by the
NSW Protected Disclosures Act 1994,

EXPERIENCE A (Gerard Crewdson)-I knew sbout and sttempiad to use the N3W Protected
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umutmm es Act 1554 10 report corrupt conduct/ maladministration ocouiing within my agency 1
199% to the then principle officer of the agency. The disclosure was referred to a corrupt official
possibly without the principal officer even knowing about the contents. He simply ignored the
disclosure by baldly denying that there was ws corrupt condust or maladministration without any
altempt 10 substantiate this claim. 1 then attempted 10 use extemal agencies under the Acrthe
NSW Ombudsman and the ICAC. These agencies ignored the particutars of my disclosures and
focused on more general systemic issucs. Recomenndations were then made to change policics and
procedures without identifying any individual wrongdoing. No attempt was made to protect me
from reprisals which were severe end ongoing, .

EXFPERIENCE B (Pascale Bourot)-I did not know about the NSW Protected Diisclosures Act
1994 when in 1998 1 attempied to report entrenched maladministration/ corrupt conduct OCCUring
within my workplace management. I only knew of the official grievance procedures. These had

Loy St ) L A
A

been tuken over by that same corrupt management. My fellow staff were too intimidated to raise
grievances. [ was subjected to immediate reprisal action by my management and I & bgequentlv
attempted o report my concemns to Head Office Management. My concemns were ignored. T was
unaware that Hesd Otfice Management were already acting with workplace management to
remove me from my employment and destroy my carser, my reputation 4nd liveliiood

POSITIVES OF “THE BILL”

2 “The Bill” has a number of features thet T believe are an improvement on the NSW PDA Aet
These melude:
Sec 12 Any person can make a disclosure under the Bill. Presumably they do not nzed ta be an
employee in the pubilic Service {as i the case under the NSW PD Act)  Presumably “any person”
couid inciude ex employees
Sec ¥ defimtion of unlawful reprisal covers reprisal againat a public official as a result of their
not partaking in misconduct
sec 3 sllows for a court or tribunal to refer information artsing in proceedings that could amount

.( a public interest disclosure 10 an authority under the Bill

See 10, 11 and 20 of the Bill have procedures and reporting provisions entical to the functioning

such an Act

Sec 23 imp\.’h mutx}r makes assistance m&ud&tOI’}* where person repoiis untawiul fépl'lS{-ii

Sec 24-25 offers scope for intervention strategies to ameliorate reprisal actions so long as consent

of person disclosing Is mamniained

Sec 26 importantly imposes an individual tort Hiability on person causing uniawfui reprisai

Sec 27.28 importantly provides for an injunctive remedy against reprisal sction
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POSSIBLE PITFALLS

3 3ec 3 Interpretation does nat include a definition of “investigate”
Agencies can subvert and thwart th (ing of disclostres by 1nsmuimg in résponse g brvad
review process foeused on generaliiies and procedures instead of investigating the particulars of
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the disclosure. O they might ignore informstion contained in the disclosure about past conduct
of an officer or ¢fficers and instead investigate their current conduct after they have been
forewamned of the aliegations made agamst them. Of course they are then on their best behaviour,
I believe there needs to be 4 defintion of “investigate” within the Act expressty excluding such

Sec 5 “Disclosures during proceedings” needs to be accompanied by (in implementation of the
Act) judicial education an its existence and purpose. In my own experience of courts and
tribunals the judges or judicial membars have not welcomed and been at times “blind™ to
mtormatton tending to show corrupt conduct by public officials.

¢ § Legal professional privilege should T think be expressly qualified by the exceptions within
e Evidence Act (("th) where privilege does not attach to communications hetween client and
awyer m furtherance of crime, tort or abiisé of power
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Scc 14 “Frivolous ete disclosures “ while necessary is open to abuse a3 4 mechanism for an
agency not willing to deal with meritorious disclosures and wrongly declining them under these
categories

In order to address this possibility I believe the Bill should incorporate a review or appeal
mechanisnt against such dismissai decisions,

One of the chief dangers of the whole Bill i that it @does not seant o al

low a personi ta 2o
beyond the designated proper authorities to any higher of external authority if the proper
authority fails to deal properly with disclosure. There appears to be a single process of dealing
with the disclosure with no review or appeal mechanism available.

The Bill needs to make provision for the possibility of the designated proper authorities
themselves failing to set property under the Bill

Sec 32 Limitation of Liability should include sn express prohibition against contracting out of
the Act by DEED of Release settiement between the agency involved and the person making
disclosure

The Bill needs to be mare specific about how praceedings can be taken under sec 22, 26 2
28 of the Bill-for example in what courts? are any statate of Hnitations applicable 2
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The Bill will only achieve its objects and protect persons making bona fide public interest
disclosures if the proper authorities are genuinely conmitted to and understand those objects {and
not just a committment an paper) The Bill and its protections must be well publicised so that
persons making public interest disclosures are aware of i1 &xisténce. Provisen must also be made

for persons who make what would be public mterest disclosures under the Bill to be treated as
such even if they arc at the time unaware of its existenee and the protections it affords.

Critical 10 the implementation of the Bill would be the creation of regulations and procedures
giving detail to the Bull's provisions. There should be public involvement, scrutiny and a similar
submission process as this when regunlistions and proceduresf developed..
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Gerard Crewason Pascale Bourot
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