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Summary of Recommendations

Recommendation A

The Object should read:

A Bill for an Act to improve ethical standards of public administration and achieve greater transparency and accountability by encouraging the disclosure of conduct by public officials that is adverse to the public interest. 

Recommendation B.

The definition of “agency” be extended to include the private sector or;

To include organisations which receive more then 10% of their annual income from government sources to carry out public purposes.

Recommendation C

That the Committee give careful consideration to the Public Interest Disclosure Bills, No 1 & 2 (1995) (TAS).

Recommendation D

The Committee give careful consideration to a Commonwealth protected disclosure scheme centred on an independent agency established as an executive agency under the Public Service Act 1999. This agency, housed within the Office of the Commonwealth Ombudsman, to be called the Public Interest Disclosure Agency. Its powers to be similar to those envisaged in the National Integrity Investigation Commission, actualized in the US Office of the Special Counsel, and considered in the Whistleblower Protection Bills 1991 & 1993 (Cth), the Senate Select Committee on Public Interest Whistleblowing, and the Public Interest Disclosure Bill 1995 (Tas).

Recommendation E

The Bill be extended to cover the protected disclosure of parliamentary misconduct, irrespective of whether the allegations of such conduct is a prima facie breach of standing orders of the Senate or the House of Representatives. To preserve parliamentary sovereignty all protected disclosure of parliamentary misconduct must be processed through special arrangements worked out between the Public Interest Disclosure Agency and the Speaker of the House of Representatives and the President of the Senate.

It is further recommended that the proposed extension of protected disclosures to parliamentary misconduct should apply to the period in which the person was in parliament, irrespective of when the allegations were reported.

Recommendation F

I would strongly urge the Committee to incorporate protected disclosures to the media into the Bill in the following terms.

Disclosures to the media are protected:

· If they are made more then a month after the disclosures were communicated to PIDA.

· Upon a (lower court) non-appealable court declaration that a media disclosure may be in the public interest. 

· If the whistleblower has reasonable ground for believing the allegations to be true.

Recommendation G

The Committee is urged to consider protecting disclosures about government policy when there are accompanying allegations that in the realization of that policy a law, regulation or undertaking was breached. This protection to cover all non-elected public officials, those who work in government corporations, and those employed organisations substantially supported by government funding.

Recommendation H

In considering the proposal for PIDA, the Committee is urged to take into account a research and educative role for the agency.

Recommendation I

It is recommended that the Committee consider making the body corporate penalties for conducting or having vicarious responsibility for their occurrence, more severe and aimed at the CEO’s performance bonus and a no-growth budget for the immediate division in which the reprisals occurred. 

Recommendation J

Clause 23 (1) be amended by adding an informational section that encourages the whistleblower, when seeking counseling, to prefer interventions that focus on family and relationships. 

Recommendation K

It is recommended that clause 24 be re-drafted to give effect to the following principles:

· Relocation of the whistleblower is a last resort

· The first resort is the relocation of the perpetrators of reprisals (as part of their punishment)

· That agency cover all the costs of whistleblower relocation (including family disruption costs) if the transfer is geographical.

Recommendation L

The protection of qualified privilege be replaces with the protection of absolute privilege.

Recommendation M

It is suggested that in considering Recommendation D, that the Committee give serious thought to incorporating into PIDA a Fighting Fund Scheme, as outlined.

Introduction

There are two introductory points I have to make.

I think the first thing that should be said, and it’s an obvious response to even the most cursory reading of Senator Murray’s whistleblower bill, is that it is an unselfconscious clone of the Australian Capital Territory’s Public Interest Disclosure Act 1994. Only words specifically material to the ACT situation have been replaced in Senator Murray’s Bill. In at least one case even the copying was less then diligent.
 

No explanation is given in Senator Murray’s second reading speech on his Bill, nor in the Bill itself, as to why it has so totally mimicked the Public Interest Disclosure Act (ACT). The effect of this legislative mirroring is to force the consideration of the Murray Bill back onto the merits of the ACT statute. My own view is that there are substantial imperfections in the ACT legislation, which have been automatically passed onto the Murray Bill.
 

In considering Senator Murray’s 2001 Bill, we are inevitably reverted back a decade to the policy context of the early 1990s, the context that incubated the Capital Territory legislation (and the other three whistleblower acts currently on the statute books in Australia). While political will and policy acumen about the proper protection of whistleblowers and the parallel interest in going beyond protection to wrongdoing-free public practices, has clearly not advanced since the early 1990s, a stronger critical analysis exists today as to what to do and what not to do when faced with the dual issues of whistleblower protection and sub-standard levels of official conduct.
 It is my respectful submission that if that analysis had of been applied to the construction of the Public Interest Disclosure Bill 2001, then many of its problems may never have arisen. 

The second point, and one that governments consistently fail to acknowledge, is that patronage or use of the existing disclosure protection statutes in Australian is so low that we can accurately talk about it being virtually non-existent. Unlike other Acts that also ascribe to social justice outcomes (eg Commonwealth Sex Discrimination Act) the current whistleblower protection laws draw little custom. If these laws were small business they would be facing bankruptcy proceedings. 

The usage figures for the Public Interest Disclosure Act 1994 (ACT), the Act that Senator Murray wishes the Commonwealth to mimic, tell the story.

	             Public Interest Disclosures  

            Australian Capital Territory
    
	1999-2000
	2000-2001

	Chief Minister’s Department and Treasury
	        0
	        0

	Department of Education and Community Services
	        3
	        1

	Department of Justice and Community Safety
	        2
	        1

	Department of Urban Services
	        0
	        0

	Department of Health, Housing and Community Care
	        0
	        0


Not to ask why the four current disclosure laws don’t do much business is to condemn the current inquiry into the Public Interest Disclosure Bill 2001 to irrelevance. Without engaging this issue the Committee may facilitate a process whereby a future version of the Public Interest Disclosure Bill passes into law as the fifth whistleblower protection act in Australia to gather dust on the shelf.

I have attempted to deal with the problem of chronic under-patronage of the existing laws in the way I have presented the submission and framed the recommendations. 

There is a huge body of academic and anecdotal evidence from here and overseas about the problem of under-patronage. It is hoped your secretariat can access this for you. In a nutshell this material focuses on:

· Cultural impediments to disclosure 

· The alienating features of complex and controlling reporting procedures

· The inability of so-called protective interventions to immunize whistleblowers against unofficial (or extra-legal) reprisals such as workplace ostracism

· The intimidating probabilities of whistleblowers engaging reprisal-prone organisations with unlimited resources.  

· A deep-seated mistrust of achieving justice through official channels

	For convenience, most of my submission follows the structure of Senator Murray’s Bill.




Object

Summary

This section seeks additions to the object of the Bill

The Bill’s preamble is common enough, sharing its phraseology, generally speaking, with disclosure protection statutes in Australia (Queensland, ACT, New South Wales & South Australia
) and overseas (New Zealand, United Kingdom & South Africa
). I believe however that there are two deficiencies in the object:

· It has a narrow purchase; encouraging the disclosure of specific acts of wrongdoing. It could do with an aspirational supplement that looks to societal outcomes of the successful functioning of the Act. I refer to crucial collateral purposes such as raising the ethical standards of public administration, improving the system of accountability and achieving greater transparency.

· The Bill appears not to cover disclosures against parliamentarians or those that operate in private organisations that receive public money to carry out public purposes. I will speak to these exclusions further down the submission. Here I mention it for the purpose of crafting an expanded object.

Recommendation A

The Object should read:

“A Bill for an Act to improve ethical standards of public administration and achieve greater transparency and accountability by encouraging the disclosure of conduct by public officials that is adverse to the public interest.” 

(See below for expanded definition of “public officials”).

Interpretation Section

Summary

This section seeks changes to the definition of; “agency”, “employee”,  “proper authority” and “public official.”

Definition of “agency’ excludes the private sector

The Bill’s interpretation section limits the definition of agency to departments of state and parliament, and executive and statutory agencies. What is missing is the inclusion of the “free-standing” private sector and private corporations that accept public money for a public purpose. 

By the term “free-standing private sector” I mean businesses that operate with minimal government financial involvement, providing products to the market that are not construed as basic public goods and services. For example companies which build swimming pools. While the number of free-standing private companies in Australia is huge, the interesting growth is in private corporations that accept public money for a public purposes. Three sub-types can be identified here: 

· private corporations, such as Catholic hospitals, that receive government money to carry on public services

· private corporations, such as Australasian Correctional Management) now offering government services through outsourcing partnerships.

·  Corporatised government entities
.

Given the stream (perhaps I should say “flooded river”) of evidence of corporate wrongdoing in the last ten years, from the Skase/Bond scams to the current collapses of the HIH insurance group and Ansett, it is remiss, to the point of negligent indifference, not to protect private sector whistleblowers. 

The only whistleblower statute in Australia that extends certain legal protections to employees working in the above three categories is the Whistleblower Protection Act 1993 (SA).
 The Whistleblower Protection Act 1994 (QLD) possesses a highly conditional power to protect private sector whistleblowers (included within the general term “anybody”) who disclose “a substantial and specific danger to the health and safety of a person with a disability; or …a substantial and specific danger to the environment.”
 There is also a provision that allows private sector employees to make protected disclosures that they have suffered reprisals as a result of whistleblowing, but they cannot make protected disclosures about the wrongdoing itself!

At this stage it should be noted, that as far as I know, only one whistleblower statute in Australia has ever been the subject of criminal or civil litigation
. The statutes, in other words, have never been court-tested, so we remain ignorant as to whether they are free of substantial constructional errors. This point, at this stage of the submission, goes to the private sector protections in the South Australian and Queensland laws.

Four abandoned whistleblower protection Bills also covered disclosures from the private sector. They were:

· Whistleblowers Protection Bills 1991, 1992 (QLD).

· Public Interest Disclosure Bills, No 1 (20 October 1995) and No. 2 (14 November 1995) (TAS).

I make this point to note that private sector whistleblower protection is a source of legislative conflict; sometimes the provision gets up in the drafting process, more often then not legislators lack the will to proclaim its importance. 

I have also mentioned here the two Tasmanian Public Interest Disclosure Bills. Notwithstanding flaws in these  (almost identical schemes), I regard them as the best whistleblower protection legislation drafted anywhere in Australia to date, and recommend them to the committee for their consideration. 

Finally, the recommended extension of the definition of “agency” to include the private sector needs to address the issue of current protections for private sector whistleblowers. Most authorities with investigative briefs at the Commonwealth level have specific provisions for disclosure protection built into their enabling legislation. 

This includes the two main organisations that deal with corporate wrongdoing; the Australian Securities and Investment Commission (ASIC) and the Australian Consumer and Competition Commission (ACCC).
 In terms of their investigative functions both organisations find it very difficult to act proactively.
 ASIC and ACCC can be proactive with respect to their prevention and education functions, but, given the sheer size and complexity of corporate Australia, must remain beholden to whistleblowers, who through their disclosures alert the corporate watchdogs to wrongdoing. 

Two examples come to mind. In 1999 company secretary Andrew Szumylo was exposed to ASIC, whose action against him led to Szumlo’s imprisonment for 7 years. Similarly Tyko Australia Pty Ltd (trading as Wormald Fire Systems) and three other companies that formed an anti-competitive cartel were disclosed to ACCC in 1999.  ACCC brought successful legal action against the cartel. Total penalties in the ongoing action have amounted to $8 million so far. Questions abound as to whether the whistleblowers in these organisations suffered detriment and whether they received assistance from the two corporate watchdogs.

In 1999-2000 ASIC finalized 8384 public complaints and received 4960 new public interest disclosures about corporate misconduct. This volume produced 74 formal investigations and 962 surveillance operations.
 In the same time frame ACCC received 4,137 complaints relating to consumer protection, restrictive trade practices, unconscionable practices, breaches of industry codes and prices. It also received 16,115 disclosures about the GST.
 Together ASIC and ACCC attracted 25,212 public disclosures in 1999-2000.

What is the nature and quality of the disclosure protection offered by ASIC and ACCC? I don’t think anyone knows the answer to the second part. Evaluating the effectiveness of an organisation’s disclosure protection program has never been high on the agenda. 

Both organisations have provisions in their Acts to protect corporate whistleblowers. 

Australian Securities and Investment Commission Act 1989

S.47: Provision for disclosures to be made in private

S.48: Provision for the whistleblower’s lawyer to be present during the disclosure

S.62(3): Person required by a summons under s58, to appear as a witness at a ASIC hearing has the same protection as a witness before the High Court.

Trade Practices Act 1974

SS44ZK/162A: A person must not threaten, intimidate or coerce another person or cause or procure damage, loss or disadvantage to another person because that person proposes to produce documents to ACCC or proposes to appear as a witness in a ACCC inquiry.

S. 158(3): Person required to appear as a witness at a ACCC hearing has the same protection as a witness before the High Court.

There is also a similar provision in S.301 of the Commonwealth Workplace Relations Act 1996:

A person who: 

(a) threatens, intimidates or coerces another person; or 

(b) prejudices another person; 

because the other person: 

(c) provided, or proposed to provide, information to the Commission; 

(d) produced, or proposed to produce, documents to the Commission; or 

(e) appeared, or proposed to appear, as a witness before the Commission; 

is guilty of an offence punishable on conviction by: 

(f) in the case of a natural person—a fine not exceeding $500 or imprisonment for a period not exceeding 6 months, or both; and 

(g) in the case of a body corporate—a fine not exceeding $1,000. 

No information is available as to how many times (if any) these provisions have been enacted. Their mere existence should not invalidate the push to extend the Public Interest Disclosure Bill 2001 to the private sector. The ASIC and ACCC provisions are oriented towards disclosure protection rather then discloser protection. If that were not the case both Acts would have included more elaborate provisions for the protection of the message-bearers. The provisions reflect a central imperative of these corporate investigators – to collect reliable and valid evidence of private sector wrongdoing relevant to their respective jurisdictions – rather then what has to be a coterminous obligation to protect the discloser. 

Private sector whistleblowers would benefit enormously from a well-crafted disclosure statute that stands alone, offering a range of protections to cover the reprisal pattern of organisations
, rather then depending on narrow shelters included in Acts that are designed for other purposes. The national interest would benefit too as more people would come forward with evidence of private sector wrongdoing. 

Recommendation B.

The definition of “agency” and “employee” be extended to include the private sector or;

To include organisations, which receive more then 10% of their annual income from government sources to carry out public purposes.

Recommendation C

That the Committee give careful consideration to the Public Interest Disclosure Bills, No 1 & 2 (TAS).

Definition of “proper authority” excludes independent authority

In respect to the definition of “proper authority” the Bill offers a mix of internal “proper authorities” (the Commonwealth or parliamentary agencies in which the wongdoing is alleged to have occurred) and external “proper authorities” (the Public Service Commissioner, the Public Service Merit Protection Commissioner, the Parliamentary Services Commissioner and the Parliamentary Services Merit Protection Commission). There are a number of flaws in this  scheme. 

According to clause 9, people wishing to disclose must go one of two ways; towards public sector structures if the allegations concern a “public official” employed in the public service, and towards parliamentary structures if the allegations concern a “public official” (excluding parliamentarians) employed in the Commonwealth Parliament. Choice then exists within those parameters. Those with allegations of public sector wrongdoing can go to the agency head, the Public Service Commissioner or the Public Service Merit Protection Commissioner.

Why offer these reporting options if there is no difference between say taking a disclosure to the Public Service Commissioner and taking a disclosure to the Public Service Merit Protection Commissioner? If there are differences (and of course there are), why not spell them out in the legislation so that people have some certainty in what is a grossly uncertain process? 

I may need to make this point a little clearer. One of the endurable public administration axioms is that agency uniqueness is always preserved, even when a program (such as disclosure management) is standardized across a range of public organisations. This being the case, the whistleblower experience is consequential on this uniqueness, and as a result is quite variable. In short whistleblower A gets a good reception from agency B but not from agency C, even though both organisations appear to be running the same disclosure-reception and protection program. I stress that much (not all) of this variability is beyond planning.   Thus nominating, in the cavalier way the Bill does, a number of agencies authorized to receive disclosures, skips over the issue of service inconsistency and variability, which whistleblowers are sensitive about, and have made their dissatisfactions on this point known for some time. However I see no point in proceeding further here because there are, I believe, better ways of managing disclosure then outlined in the Bill 

I believe we must go beyond the Murray scheme’s provision for a mix of internal and external reporting procedures. Research, and a veritable avalanche of anecdotal evidence shows that internal procedures are geared more to cover-up at worst and damage control at best. 

The following section sumarises the conclusions of a range of important research studies and official inquiries into internal reporting procedures for whistleblowers. Those studies reviewed for this purpose are:

· Queensland Whistleblower Study
· Senate Select Committee on Public Interest Whistleblowing
· Independent Commission against Corruption
· Australian Law Reform Commission
· Commonwealth Ombudsman
The Queensland Whistleblower Study (QWS) examined 369 evaluations by Queensland public sector whistleblowers of the internal reporting procedures they were processed through.
 The most common response (46%) was that the whistleblower experienced obstruction. The most common form of obstruction was hierarchical inertia.
 Two of the most popular reasons given by the whistleblowers for such inaction were; the negative effect the disclosure would have on the superior’s career, and the fact that the whistleblower became entangled in an old boy network.

Soon after the QWS, the Senate Select Committee on Public Interest Whistleblowing brought down its important report.
It did not stop at recommending an across-government internal reporting scheme. It went on to advocate for an independent whistleblower authority, which it called the Public Interest Disclosures Agency.
 It did so because it saw some of the problems with an internal reporting scheme as intractable. 

In 1995-96 the Independent Commission against Corruption conducted a four-phased study of the protected disclosure scheme in New South Wales.
 For its final report ICAC interviewed 30 people who had made protected disclosures in NSW. The results were quite disturbing:

· Many respondents reported not being informed about the Protected Disclosures Act
· Many respondents believed that key people in their organisations were unaware of the Act.

· A number of respondents believed that the Act would not work for them because management would actively ignore or undermine it.

· All interviewees believed that their organisations actively discouraged disclosures.

· Most of the sample found their internal reporting systems ineffective, and only existed on paper.

· Many respondents reported being punished for disclosing wrongdoing.

· Some respondents reported double standards in their organisations. On one hand they were encouraged to disclose, yet punished for doing so.

· Most respondents reported a resistance by management to tackling the issues raised in the disclosures.

· The source of retaliation feared most by whistleblowers was senior management.

· Many respondents believed that their organisations were incapable of conducting impartial investigations, and that an independent reporting and investigatory body was needed.

In the same time frame as ICAC’s study, the Australian Law Reform Commission (ALRC) received two references from the then Attorney-General, Michael Lavarch, to inquire into the complaints and disciplinary systems utilised by the Australian Federal Police (AFP) and the National Crime Authority (NCA).
 This investigation came about as a result of dissatisfaction over a period of time with the way both the AFP and NCA managed cpmplaints and disclosures of misconduct with these two law enforcement systems. 

The ALRC was scathing in its criticism of the internal reporting procedures in both organisations. With respect to the AFP the Commission said:

The current systems do not deliver sufficient independent scrutiny, accountability, credibility, effectiveness or timeliness. They lack coherence, clarity and vigour. When these systems have responded to perceived problems…they have done so on the basis of ad hoc responses and expediency.

With respect to the internal reporting procedures in the NCA, the Commission again abandoned its tradition of moderately expressing itself and said:

The current ad hoc arrangements for complaints against the NCA is grossly deficient in that it lacks any publicly known or recognised process and any consistent external scrutiny. The system does little if anything to crate public confidence in the accountability or integrity of the NCA. The current system is particularly inadequate for the majority of citizens who do not have the resources and time to mount expensive court challenges to the exercise of NCA powers.

In November 1997 the Commonwealth Ombudsman published her report into police whistleblowers within the Australian Federal Police.
 Disturbed at the treatment of two police whistleblowers who had reported their reprisals to the Ombudsman, she launched an own motion study into AFP practices. 

The Ombudsman made some very interesting observations, again reflecting on the intractable flaws in the internal reporting model:

· There has been very little incentive for AFP management to design supportive internal reporting procedures because the formal obligation to report wrongdoing led to a “they are only doing their duty” attitude.

· Some AFP managers and internal investigators wrongly assumed that police whistleblowers should understand the context of their actions, and should need no active management or peer support.

· AFP middle managers, those that usually run the internal reporting programs, were unskilled in addressing workplace conflict, hence exposing police whistleblowers to the risk of low-level harassment at the operational level.

· Some AFP managers and internal investigators were too willing to target the personality of the whistleblowers rather then confront the substantive workplace issues.

· Some AFP managers and associated health professionals wrongly tried to decide management issues using psychiatric diagnoses.
 

It is important to re-emphasise that this line of research pointing to the frailties of the internal disclosure scheme is more then matched by the anecdotal experiences of whistleblowers who repeatedly report having their spirits crushed by investigative processes spawned by management. 

What can be done? Two things, I would submit. First the discontinuance of all internal procedures for the receiving and investigation of allegations of wrongdoing. Secondly their replacement by a single agency. While the first matter is outside the Committee’s reference, it is open to the Committee to recommend an independent agency.

The following section sumarises the conclusions of a range of important research studies and official inquiries into independent whistleblowers authorities. Those studies reviewed for this purpose are:

· Review of Commonwealth Criminal Law

· Senate Standing Committee on Finance and Public Administration

· Whistleblower Protection Bill 1991 (Cth)

· Whistleblower Protection Bill 1993 (Cth)

· Senate Select Committee on Public Interest Whistleblowing

· Australian Law Reform Commission

· Public Interest Disclosure Bill 1995 (Tas).

The notion of an independent agency in the disclosure area has a checkered history. The 1987 review of Commonwealth criminal law (Gibbs Report) considered the Ombudsman an appropriate authority for receiving and investigating allegations of wrongdoing in the Commonwealth public sector.
  

In the same year as Gibbs reported the Senate Standing Committee on Finance and Public Administration brought down its report into the Office of the Commonwealth Ombudsman.
 It recommended a small specialist area be established within the Ombudsman structure to deal (better) with whistleblowers. Being impressed with the Finn model of dealing with allegations (a two-stage model, starting with a procedure internal to the agency) the Committee stopped short of advocating a stand-alone independent whistleblower authority.
This was left to Senator Jo Valentine who introduced the Whistleblower Protection Bill 1991 (Cth) on 12 December 1991. A central feature of the Bill was the provision for a Whistleblower Protection Authority (WPA), constituted by a single commissioner holding office under the Act.
 Even by today’ standards the powers of the WPA were very strong:

· Power to receive and investigate allegations of wrongdoing

· Power to require persons to answer questions and produce documents

· Power to examine witnesses

· Power to enter premises

The Bill was abandoned for lack of major party support. 

About 18 months later another whistleblower bill was introduced into the Senate. Senator Christabel Chamarette’s Whistleblower Protection Bill 1993 (Cth) also provided for an independent whistleblower authority. Her WPA was designed to work in the same way as Senator Valentine’s scheme (see above) but with some interesting additions:

· WPA to be accountable to a new parliamentary committee (Parliamentary Joint Committee on the Whistleblower Protection Agency)

· WPA to “promote the ethic of openness and public accountability”

· WPA to “improve community perceptions of whistleblowers, in recognition of the fact that they are responsible citizens.”
Regrettably this Bill was also abandoned.  

The following year (1994), the Senate Select Committee on Public Interest Whistleblowing was, at its hearings around Australia, well-supplied with sworn evidence from whistleblowers and academic researchers about the failure of existing internal reporting systems to address the twin evils of official corruption and whistleblower victimization. In response it recommended the establishment of an independent agency it called the Public Interest Disclosure Agency.
 It had a range of functions:

· Oversight role with respect to investigations on whistleblower disclosures, carried out by Commonwealth agencies, the Commonwealth Ombudsman and the Merit protection Review Agency (as it was then called).

· Power to conduct its own inquiries or to take over existing inquiries.

· To ensure that whistleblowers have access to counseling.

· To devise and implement a national education program concerning workplace ethics.

· To monitor, evaluate and compare different approaches to whistleblower protection.

In October 1995 the Labor Government rejected this recommendation in favour of an expanded oversight role for the Ombudsman.
 However this plan was never implemented. 

The last attempt in Australia to build an independent agency into a whistleblower scheme occurred in 1995 when Hon Michael Field (as Leader of the Opposition) introduced the Public Interest Disclosure Bill 1995 (Tas). This submission has already recommended that the Committee take note of this Bill. Here I wish to draw out the way it proposed an independent authority. 

The Bill proposed an authority called the Public Interest Disclosure Agency that would consist of a Commissioner, two Assistant Commissioners and appropriate support staff.
 It was proposed to empower this agency:

· to receive, investigate, and, where appropriate, to take action in respect of allegations found to be substantiated. 

· To promote public interest disclosures as a “necessity to open government and effective democracy.

· To act as necessary to ensure that all authorities subject to the Act comply with its provisions.

· To impose penalties for breaches of the Act.

· To promote the ethic of openness and accountability.

· To improve community and workplace perceptions of complainants.

· To bring about attitudinal changes in workplaces around the State [Tasmania] to ensure that there is a positive regard for the importance of public interest disclosures.

Finally, in 1997 the ALRC brought down its report into the AFP and the NCA.
  A centerpiece was its recommendation for an external agency, which it called the National Integrity and Investigations Commission (NIIC). It had the following objectives:

· To ensure public confidence in the AFP and the NCA and their complaint systems.

· To achieve proper accountability of the AFP and the NCA.

· To be fair to complainants and to AFP and the NCA officers and staff including taking into account the requirements of natural justice and privacy considerations.

· To be credible to the AFP and the NCA and their officers and staff.

· To be accessible to the community.

· To promote appropriate standards of conduct, ethics and integrity from officers and staff and their agencies.

· To provide the appropriate response, particularly the appropriate level of investigation, to the full range of complaints, from minor to serious, including those involving corruption.

· Provide feedback to the agency about individual officers and staff, agency practices, procedures and operations.

· To take into account appropriately other agency proprieties such as law enforcement operations.

· To be timely in process and outcome.

· To use resources efficiently.
These are powerful, modern and highly relevant objectives. 

The ALRC recommended that the National Integrity and Investigations Commission be beefed up on powers if it was to achieve the objectives mentioned above. NIIC was to be given royal commission powers. This meant the power to:

· Enter and search property.

· Punish for contempt.

· Control and direct any investigation by the AFP or NCA.

· Make recommendations and give opinions to the AFP and NCA on general and specific matters.

· Inquire into any matter to do with the AFP or the NCA referred to it by the Attorney-General. 

This summary follows the policy proposal trail to a visible consensus that the most appropriate way to operate a disclosure program is to have an independent authority as its centerpiece. Why? I submit, for the following reasons:

· To achieve consistency. The anecdotal evidence since the enactment of the four disclosure protection statutes is that agencies have produced internal reporting and investigation procedures for themselves with little regard for any integrated approach to the issue. In the absence of a standard-setting authority with compliance control powers, agencies have produced a bewildering array of procedures: some are fair, and discloser-friendly, others are draconian and spiteful. Some are internally coordinated with other agency programs that have, for want of a better word, justice agendas (EEO, workplace ethics etc), others are designed in isolation. A central agency would avoid this pitfall of inconsistency.

· To possess investigatory power. No internal procedures possess real investigatory powers. For example they cannot compel people to answer questions. Such powers are needed in the confrontation with wrongdoing, including official corruption. It is within the scope of the powers of Parliament to endow an independent disclosure agency with such authority.
· To promote public interest disclosure as an act central to the spirit of democracy. Internal reporting mechanisms usually don’t have this important brief integrated into their practice. When they do they perform abysmally.
A little bit further down the submission I will be recommending an independent agency model to the Committee. However one more thing needs to be added before I do so. That is to consider the American experience. I shall briefly do this in two ways; the Federal US disclosure structure and the Whistleblowers Protection Act (US).

US Office of Special Counsel and the Merit Systems Protection Board

This is the only relevant and culturally-proximate experience worth mentioning. The New Zealand and UK disclosure Acts only came into being in 2000, so there is nothing much to learn there yet. Countries of the European Union have some interesting programs but they lack a proximation to our public administration tradition and values.

This discussion will only focus on the Federal level of government, and to be more specific, on two agencies; the Office of Special Counsel (OSC) and the quasi-judicial Merit Systems Protection Board (MSPB).
 The Civil Service Reform Act 1978 established the OSC and the MSPB. OSC is an independent Federal investigative and prosecutorial agency, employing about 100 staff, with headquarters in Washington DC. Its powers are derived from three statutes: Civil Service Reform Act 1978, Whistleblower Protection Act 1989 and the Hatch Act (political activity of federal employees). OSC’s primary mission is to safeguard the federal merit system by protecting most employees against 12 prohibited personal practices” (one of them being reprisals for disclosure)”.

OSC operates a secure disclosure channel. It must by law refer substantial allegations of wrongdoing (including reprisals) it receives to the relevant agency. The law however gives the OSC the power to order an agency to investigate a whistleblower’s allegation and report back to OSC. The Special Counsel then refers the report to the President and the relevant congressional committees with oversight powers on that organisation. 

Allegations to OSC are processed first through the Complaints Examining Unit. They examine the matter to the extent necessary to determine if further, and more serious investigation, is warranted by the Investigation and Prosecution Division.
 If the case is taken on the whistleblower gets a status report after 90 days and thereafter every 60 days. OSC also offers mediation as an alternative to investigation. OSC also has power to request agencies to stay an adverse personnel action pending an investigation. If that request is refused it can ask the MSPB to stay the action. OSC has no authority to stay an action on its own. OSC can also initiate litigation on the whistleblowers behalf before the MSPB, which has authority to issue orders such as job restoration, reimbursement of legal fees, etc. OSC can also seek disciplinary action against reprising managers by filing a complaint with MSPB.

If whistleblowers are unhappy with the actions of OSC they can appeal to the MSPB through what is called an individual right of action (IRA).
 The IRA may be filed after OSC closes a matter in which reprisal for whistleblowing was alleged, or if OSC has not notified the person within 120 days of filing the allegation. 

Whistleblower Protection Act 1989 (US).

I believe it would be helpful if the Committee was generally briefed on this important statute, which I believe is the best in the world. However it is not my immediate intention to do so because my focus is on the Bill before the Committee.
 I do however believe it will help the Committee consider its term of reference if some mention is made of recent American case law on the Whistleblower Protection Act 1989 (US). Some of these developments are quite disturbing and knowledge of them will serve as warnings if the legislative formation process with respect to a Commonwealth disclosure act proceeds beyond the Committee’s deliberation.

In Huffman v Office of Personnel Management the US Court of Appeal ruled that whistleblowers are not protected against retaliation if disclosure of wrongdoing is part of their official functions (eg auditors) or they disclose to their own supervisor their belief that he or she is engaging in misconduct.
 In Willis v Department of Agriculture the court held that an employee who discloses wrongdoing is not protected if it is made to a supervisor as part of the routine performance of job duties.
 The court also held in Willis that a disclosure by a private party is not protected whistleblowing. In Meuwissen v Department of Interior the ruling was that disclosure of information that is “publicly known” is not protected.
 In LaChance v White the court held that the proper test for determining whether a putative whistleblower met the criterion of “reasonable belief” was whether a reasonable outsider with knowledge of the basic facts of the case could conclude that wrongdoing had possibly occurred.
 

This recent American case law has special relevance to the consideration of the Public Interest Disclosure Bill 2001 (Cth). The point has been made that there is still (after 7 years) NO indigenous whistleblower case law in Australia. If a version of the Public Interest Disclosure Bill 2001 (Cth) survives to the legislative assent stage, special care will have to be taken to ensure that it is constructed in a way that makes it immune from judicial write-down. Given the American cases scanned above, this is what is happening in the United States at present. Special care will also have to be taken that an independent whistleblower authority, with independent litigating authority, is in the system to advocate for the Act, not only against the aforementioned judicial write-downs, but also against the write-down strategies of the mainstream Commonwealth bureaucracy.

The evidence is only American at this point. In Huffman (see above), the Court of Appeal rejected the Justice Department’s argument that disclosures are not protected under the Whistleblower Protection Act 1989 (US) unless they are made directly to an individual who has the actual authority to correct the wrongdoing him or herself! Elaine Kaplan, the current Special Counsel, recently said that if the Justice Department submission had of succeeded:

…it would have gutted the WPA; obviously, whistleblowers cannot be required to guess at their peril whether the individual to whom they are disclosing wrongdoing possess the legal authority to correct it.
 

The US Senate Sub-Committee on International Security, Proliferation and Federal Services of the Committee on Governmental Affairs is currently (September 2001) in session examining new legislation aimed at addressing the slow judicial and bureaucratic undermining of the Whistleblower Protection Act 1989 (US).
 The new section being considered (s995) would negate the impacts of the Willis and Horton decisions (see above).

These are the type of reasons why any proposed Commonwealth Act needs a strong independent agency promoting it, sheltering it and advocating for it. 

Public Interest Disclosure Agency

Summary

This section puts the case for the inclusion of an independent whistleblower authority within the Public Interest Disclosure Bill

Much of the previous discussion has attempted to point out the flaws in a disclosure scheme based on a dispersed model of internal reporting, as envisaged in the disclosure bill before the Committee. Two points remain to be considered:

· what is the current position and

·  how will a Public Interest Disclosure Agency work? 

A non-effective whistleblower scheme to protect Commonwealth public servants who report alleged breaches of the code of conduct was originally established on 15 March 1998. This scheme was only introduced through public service regulations; which show the low level of official commitment. These regulations were repealed with the introduction of the new Public Service Act and new regulations on 5 December 1999. Disclosures may now be lodged, in certain controlled circumstance, with the Public Service Commissioner or the Merit Protection Commissioner. 

In the period 5 December 1999-30 June 2000 only 5 disclosures were made to the Public Service Commissioner! NONE of them met the investigation criteria set by the Public Service Commissioner. In the same period the Merit Protection Commissioner received one disclosure. This also did not meet the criteria for investigation. 

One can only speculate why this new disclosure scheme is not exactly bursting with business:

· There are very low levels of official misconduct in the Australian Public Service

· Would-be whistleblowers don’t trust this system. 

My own view, and I am confident it will be supported by witnesses before your Committee who have personal whistleblower experience, is that only the latter speculation is on the mark.

How would the independent agency be set up? One way would be to establish it as a small Canberra-only agency, within the Office of the Commonwealth Ombudsman. From there the agency could operate a decentralized service to all States through the Ombudsman’s State offices. I would plan it as a five-year experiment and build in two formal evaluations, one at the mid-period mark and one nearing the end of the five-year period, to be carried out by the Commonwealth Auditor-General. 

The pathway for disclosure-reception would be simple. ALL disclosures about alleged wrongdoing in:

· Commonwealth departments 

· Universities

· Commonwealth Corporations

· Private sector (or at least that part that carries out public services)

· Departments of the Parliament established under the Parliamentary Service Act 1999
· Federal Parliament

come in the first instance to the Public Interest Disclosure Agency (PIDA).
 An assessment process with very severe time limits imposed on it would decide two declaratory issues:

· If the allegations were proved would they amount to serious civil or criminal offences.
 

· What is the broad reference of the allegations; national security, parliament or civil authorities.

If the allegations don’t meet the “serious offence” criteria they are referred, hopefully with the whistleblowers concurrence, to the authority in which the wrongdoing is alleged to have occurred, for a PIDA over-sighted investigation (again with severe time-limits imposed). Those allegations, which if proved would be serious civil or criminal offences, would become the joint responsibility of PIDA and relevant police authorities.

With respect to the second declaratory issue, those allegations about parliamentarians (sitting or retired) would become the joint responsibility of PIDA and either the Speaker of the House of Representatives or the President of the Senate. National security allegations would become the joint responsibility of PIDA and the relevant Commonwealth Parliamentary committee.

If the Committee chooses not to recommend an independent agency then there are still a lot of unanswered questions in the Murray Bill that I believe it has to put its mind to:

· Who will oversight the requirement of agencies to establish internal disclosure procedures under clause 10?

· Who will oversight the requirement of agencies to prepare an annual report consistent with the requirements of clause 11?

· Who will oversight agency discretion to decline to act under clause 14?

· Who will oversight agency discretion to refer disclosure to another agency under clauses 15,17 & 18?

· Who will oversight the requirement of agencies to conduct proper investigations of disclosures under clause 16?

· Who will oversight the requirement of agencies to prevent misconduct or reprisals continuing under clause 19?

· Who will oversight the requirement of agencies to provide progress reports to the whistleblowers under clause 20?

· Who will oversight agency decisions to establish joint action under clause 21?

· Who will oversight the requirement of agencies to provide whistleblowers with information about protection under clause 23?

· Who will oversight the requirement of agencies to provide access to counseling services if so requested under clause 23?

· Who will oversight the requirement of agencies to provide relocation if so requested under clause 24?

Recommendation D

The Committee give careful consideration to a Commonwealth protected disclosure scheme centred on an independent agency established as an executive agency under the Public Service Act 1999. This agency, housed within the Office of the Commonwealth Ombudsman, to be called the Public Interest Disclosure Agency. Its powers to be similar to those envisaged in the National Integrity Investigation Commission, actualized in the US Office of the Special Counsel, and considered in the Whistleblower Protection Bills 1991 & 1993 (Cth), the Senate Select Committee on Public Interest Whistleblowing, and the Public Interest Disclosure Bill 1995 (Tas).

Inclusion of Parliamentarians

Summary

This section argues for the extension of protection to cover disclosure of parliamentary misconduct

Simply put, under clause 4 (2) (a) of the current Bill, a person can make a protected disclosure about a parliamentarian if the parliamentarian is allegedly involved in conduct inimical to the performance of public sector or public authority duties. While this would catch some wrongdoing on the spectrum of parliamentary misconduct, it certainly will not catch all.
 And this it must do if people are going to have confidence in the instrument. 

In my view, one of the few impressive features of the Whistleblowers Protection Act 1993 (SA) is that it allows protected disclosures on alleged parliamentary wrongdoing. In the last ten years the following Bills have also provided for such protection:

· Whistleblower Protection Bill 1991 (Cth)
· Whistleblower Protection Bill 1993 (Cth)
· Public Interest Disclosure Bill No. 2 1995 (Tas)
· Public Interest Disclosure Bill 1997 (Tas)
· Whistleblower Protection Bill 2001 (Vic).
Recommendation E

The Bill be extended to cover the protected disclosure of parliamentary misconduct, irrespective of whether the allegations of such conduct is a prima facie breach of standing orders of the Senate or the House of Representatives. To preserve parliamentary sovereignty all protected disclosure of parliamentary misconduct must be processed through special arrangements worked out between the Public Interest Disclosure Agency and the Speaker of the House of Representatives and the President of the Senate. 

It is further recommended that the proposed extension of protected disclosures to parliamentary misconduct should apply to the period in which the person was in parliament, irrespective of when the allegations were reported.
Media Disclosure Protection

Summary

This section puts the case for the protection of people who make disclosures of wrongdoing to the media

The Murray Bill does not protect media whistleblowers. I maintain that the true test of the bona fides of lawmakers, with respect to disclosure laws, can be easily gauged by their willingness to protect those who report wrongdoing to the media. 

Why the emphasis on the media? In one of the few studies of the question: “do whistleblowers impact on policy”? Johnson and Kraft posited that real change only occurs if the following ingredients are in place:

· Supportive political environment

· Extensive and sympathetic media coverage

· General public support

· Active support by interest groups

· Strong interest on the part of legislators in immediate position to change or make laws.

Media attention, on its own, will not lead to positive policy changes, in fact the evidence is that the “media-only” strategy exposes whistleblowers to the wrath of the organisation. However there is sufficient evidence now to suggest that policy change DOES NOT occur unless it is prefaced by sustained media reportage. Two clear examples of this are ex-Inspector Col Dillon and Phil Vardy. 

Dillon was the first honest cop to break the code of silence in the Queensland Police Service, when he gave evidence to the Fitzgerald Inquiry. He obtained enormous, sustained and responsible media coverage for years after Fitzgerald. There is no doubt that this constant media interest fuelled important policy changes.  

Vardy’s disclosures of the scientific fraud of the once eminent medical researcher Dr William McBride also received widespread media coverage here and overseas. It was the crystalliser of public opinion, which allowed the NSW Health Care Complaints Commission to successfully pursue McBride.

There are two fears in government’s mind when they ignore pleas to protect media whistleblowers. They worry that the media will run unsubstantiated and defamatory stories. That it a worry, but ultimately its not the whistleblower’s responsibility. My experience does not support the view of a sensationalist media ready, willing and able to put the whistleblowers untested allegations on the front page or the star current affair item. Media have a crucial public interest role to play. Notwithstanding the numerous examples where whistleblower-fuelled media exposes have led to important prosecutions and policy change, media in this country are defamation gun shy. So its less the case of them running whistleblowers stories and more the case of trying to get them to do so (and to stay in the game as the drama unfolds).

The only Australian statute that protects media whistleblowers is the Protected Disclosures Act 1994 (NSW). S. 19 was added to the Act through unusual circumstances when three independents had the balance of power. This section extends all the protections in the Act to public officials who disclose to the media if:

· They made substantially the same disclosure to a proper authority

· That authority either refused to investigate the allegations, or not completed the investigation within six months of the original disclosure, or upon investigation decided not to act, or had not notified the whistleblower within six months of the disclosure being made that it intended to investigate

· If there are reasonable grounds for believing the allegations to be substantially true, and 

· The disclosure was substantially true. 

Clearly, the original intention of the three independents was broken down in the political process because there are a number of flaws in the section.

The six months waiting time is far too long for an official response, irrespective of how complex the disclosure is. What of allegations which have embedded in them facts about a pending health or safety disaster? I would reduce this qualifying period to one month. 

On the point of granting protection to the whistleblower who goes to the media after a proper authority has investigated the matter and declined to investigate, I am torn. On one hand if a proper investigation concludes that no action is necessary, it could be argued that the media whistleblower gets a second bite of the cherry, with the possibility that hearsay or indeed scurrilous commentary will be publicly ventilated. On the other hand a proper investigation may have been impeded by lack of evidence and a media run could in fact, as it has done on many occasions, produce that new evidence by encouraging other witnesses to come forward. I would leave the decision about media protection in these circumstances to the courts.

The final condition for media protection in NSW is that the disclosure must be substantially true. What does this mean? Who decides? I think Parliament meant that the allegations must be substantially proven by a court, tribunal or hearing. Either way its an onerous condition, with protection contingent on a presentation, perception and processing of relevant facts outside the whistleblowers control, and I might add, prior to a proper investigation. I would do away with this condition altogether and just leave in the test of “reasonable grounds” for believing that the disclosure is substantially true.

Recommendation F

I would strongly urge the Committee to incorporate protected disclosures to the media into in the Bill in the following terms.

Disclosures to the media are protected:

· If they are made more then a month after the disclosures were communicated to PIDA, and PIDA has failed to act.

· Upon a (lower) court non-appealable declaration that a media disclosure may be in the public interest. 

· If the whistleblower has reasonable ground for believing the allegations to be true.

Public Servant Commentary.

One of the many negative inheritances from our British history has been the obsession with official secrecy. The fixation with secrecy is still very much a part of public life in Australia.
 The Australian state is built on a confident tripod of secrecy enactments, censorship of public servants, and semi-clandestine public administration. There are, for example, over 150 secrecy provisions in Commonwealth acts and regulations,
 over 100 such provisions in Western Australian law
 and about 160 secrecy provisions embedded in Queensland law.
 The plethora of official secrecy led a Senate Standing Committee on Constitutional and Legal Affairs to be critical of a:

…fashionable contemporary drafting practice to insert in every new statute a standard provision making it an offence for an official governed by the statute to disclose without authorisation any information of which he has gained knowledge officially.
 
The tendency to load irrelevant secrecy provisions into government contracts has also drawn the fire of the Western Australian Commission on Accountability
 and the Australasian Council of Auditors-General, who have commented:

…it is still a routine practice for Governments in a number of jurisdictions to insert, or agree to the insertion of, confidentiality clauses in employment contracts deeds of settlement, infrastructure arrangements and so on. Anecdotal information suggests that this is particularly prevalent in areas of the public sector where former private sector employees and private sector practices have a substantial presence…This might suggest that private sector practices have been adopted in many public sectors notwithstanding the different foundations that exist in the public sector, the different basis in law…and the resulting different accountability requirements in the public sector.
 

Both the Joint Committee of Public Accounts and Audit and the Senate Finance and Public Administration References Committee have questioned whether confidentiality provisions in government contracts have been used to illegitimately deny access to public information. The former-mentioned committee has recently commented:

The level of information available to the Parliament and to the public about government contracting has not kept pace with the increased rate of contracting out, particularly in the outsourcing of many functions previously performed by government agencies.
 

Clearly there is a significant public administration problem here.

How can the proposed Public Interest Disclosure Bill 2001 respond to this problem? By incorporating into the scheme’s definition of “public interest disclosure” a provision allowing public officials to disclose in the public interest information they have obtained in their official capacity, that questions the merits of government policy.
 

I am not underestimating the radical nature of this suggestion, nor given the pandemic nature of official secrecy in Australia, do I resile from presenting it to you.  

The abandoned Public Interest Disclosure Bill 1995 (Tas) had a provision in it somewhat similar to what I am suggesting here:


Clause 4 - allegation of wrongdoing” means an allegation that:

(1)(a) a person…has committed, or has been involved in the commission by another person of:

…(viii) the suppression of an expert opinion, finding or document prepared by another person.

I am also aware that in the same Bill a “complaint” does not amount to “merely a criticism of current government policy or practice.” I would not protect expressions of dissent or dissatisfaction about government policy by public sector workers in departments or government corporations per se. I would however encourage greater debate by public sector workers, as public sector workers, of government policy, by offering them protection when their expressions of dissent or dissatisfaction contain allegations that a government policy has breached a law, regulation or even an expectation. For example if a department fails to consult a community group, as it promised it would, prior to the setting of policy, that alleged breach of trust, I believe, should be out in the public arena, and put there by the very people who know these things: public servants.

What I am arguing for here is a re-framing of disclosure. The usual way of looking at it connects disclosure to wrong acts and misdeeding people. I would urge an extension of reporting from act disclosure to policy disclosure. 
Recommendation G

The Committee is urged to consider protecting disclosures about government policy when there are accompanying allegations that in the realization of that policy a law, regulation or undertaking was breached. This protection to cover all non-elected public officials, those who work in government corporations, and those employed in organisations substantially supported by government funding.

The Problem of Extra-Legal Reprisals

It is important to recognise the deficiencies in legal responses to social problems.  With whistleblowing we are confronted with an encrusted anti-disclosure ethic. That’s not to say that the challenge is beyond us. Disclosure protection is, in one sense, in the same position as feminism was at the establishment of the Sex Discrimination Act. That law, on its own could never produce gender equality. It was the law and other things. 

The same with disclosure. The best law cannot touch the extra-legal reprisals, the royal one being workplace ostracism. The Queensland Whistleblower Study examined 596 reported reprisals. It found that each whistleblower suffered on average 5.7 reprisals. Most of these were what the study called “unofficial reprisals”.
 These are the strike-back tactics of management and peer colleagues such as: ostracism, motives impugned, abuse and under-worked. The government cannot proclaim an anti-ostracism law. These matters have to be dealt with by other means. 

There is an important role for PIDA here. Over and above the proposed investigative and oversight role PIDA should get involved in disclosure research and ethics training.

Recommendation H

In considering the proposal for PIDA, the Committee is urged to take into account a research and educative role for the agency.

Offences

Like all whistleblower laws the Public Interest Disclosure Bill 2001 provides for the offence of reprisals. The Bill includes corporate penalties, which is wise, but at a fairly meaningless level. I would propose that body corporate penalties be aimed at the CEO’s remuneration package and also at the immediate workplace division in which the reprisals occurred. This could be done by determining no new year budget increases for that division for non-essential services. 

I admit to being a bit of an agnostic when it comes to penalty-based deterrence in this area. However if we are going to have them then they should hurt the perpetrators of reprisals.

As for clause 22 (2), it makes no sense to me whatsoever.

Recommendation I

It is recommended that the Committee consider making the body corporate penalties for conducting or having vicarious responsibility for their occurrence, more severe and aimed at the CEO’s performance bonus and a no-growth budget for the immediate division in which the reprisals occurred. 

PIDA Resources for Whistleblowers

Summary

It is my final submission that the Bill can go much further in providing resources to the whistleblower. This section explores this view.

1) Counselling

Clause 23 (2) makes it mandatory for agencies to provide whistleblower counseling if so requested by the employee. That’s fair enough as far as it goes. It is important that the traumatised individual choose the counselor and that no reports issue between the counsellor and management without consent. Whistleblowers should be encouraged, as part of the services outlined in clause 23 (1) to seek therapeutic interventions that walk the narrow path between rushing the person through the trauma and NOT doing that by adopting a self-indulgent victim-focused form of therapy. Family and relationship counseling is the preferred model, given the reprisal effects on whole systems. If this suggestion is picked up it would cut out the majority of psychiatric interventions because of the predisposition to medicalise what is essentially organizational mobbing.

Recommendation J

Clause 23 (1) be amended by adding an informational section that encourages the whistleblower, when seeking counseling, to prefer interventions that focus on family and relationships. 

2) Relocation

This “service” to whistleblowers appears and reappears in disclosure statutes, yet I wonder about its necessity. The way clause 24 (a) is structured, the whistleblower is allowed to request relocation if there is a person in the organisation that is continuing reprisals. There is a dangerous resignation here about the perpetuation of illegal acts (reprisals). This will send a contra-message to people contemplating disclosure that they cannot be protected. 

The clause is insensitive to the negative effects of relocation; particularly inter-agency and geographical transfers. They can be so disclocating that they should only be used in extreme circumstances. 

The other point of course is that it is usually the wrong person who must bear the brunt of this relocation “service:, with the perpetrators remaining comfortably in situ.

Recommendation K

It is recommended that clause 24 be re-drafted to give effect to the following principles:

· Relocation of the whistleblower is a last resort

· The first resort is the relocation of the perpetrators of reprisals (as part of their punishment)

· That agency cover all the costs of whistleblower relocation (including family disruption costs) if the transfer is geographical.

3) Defamation.

The qualified privilege against defamation action following a disclosure is, with respect, too weak. It will not instill confidence. I suggest that the protection of absolute privilege be included, as it has in the Whistleblower Protection Act 1994 (Qld) and the Protected Disclosure Act 1994 (NSW).

Recommendation L

The protection of qualified privilege be replaced with the protection of absolute privilege.

4) Fighting Fund

The usual scenario is the reprising organisation using “legal” means such as dismissal and redundancy to reprise the whistleblower and the whistleblower using the law to obtain compensation or some other relief. When it gets to these stages the whistleblower is on a playing field heavily tilted to the resourced agency.

This inequity has long been know, but kept in the too hard basket. I propose that the Bill include:

· Litigation spending limits on both parties

· PIDA to police this

· Commonwealth Auditor-General to do random audits on agencies to ensure spending limits not breached.

The Fighting Fund Scheme could operate in the following way:

· Parties to an action, in which one party claims that the action is a consequence of a public interest disclosure must alert PIDA.

· PIDA determines whether this is the case or not.

· If PIDA determines that the action is a consequence of a public interest disclosure it issues an equity declaration
· In the equity declaration both parties are required to cap the resources they use in prosecuting or defending the action. 

· The Commonwealth Auditor-General is required to conduct random audits to ensure that the equity declarations have not been breached.

In practical terms, PIDA, having regard to the nature of the proposed action and the market costs to service such an action, sets a spending limit of say $2000. This limit is deliberately set under market to encourage negotiated settlements. If the whistleblower states, with corroborating facts, that he or she cannot afford the $2000, PIDA grants this from its fighting fund. 

Recommendation M

It is suggested that in considering Recommendation D, that the Committee give serious thought to incorporating into PIDA a Fighting Fund Scheme, as outlined.

� The definition of “public wastage” in the Public Interest Disclosure Bill includes the statement “…other than conduct necessary to give effect to a law of the Territory” (emphasis added). 
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� Huffman v Office of Personnel Management, US Court of Appeal for the Federal Circuit, No. 00-3184, 15 August 2001. Huffman was an assistant to the Inspector General who alleged that he had been removed from his position in retaliation for confronting the Inspector General with allegations that the Inspector General had indulged in gross mismanagement and gross waste of public funds. In an all too common display of judicial lunacy the Court held that Huffman did not make a “disclosure” because the Inspector General would have already known about the conduct Huffman was implicating him in! See also Horton v Department of the Navy, 66 F. 3d 279 (Fed. Cir. 1995). 
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� LaChance v White, 174 F. 3d 1378 (Fed Cir 1999).


� OSC press release, 20 August 2001.
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