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Criminal Justice Division


01/1381 CRJ RG

23 February 2001
The Secretary

Senate Finance and Public Administration Committee

SG 60

Parliament House

CANBERRA  ACT  2600

Dear Ms Donaldson

INQUIRY INTO BILLS CONCERNING POLITICAL HONESTY AND ACCOUNTABILITY

I refer to your letter of 15 January 2001 in which you invited a submission on the following Private Members’ Bills:

· Electoral Amendment (Political Honesty) Bill 2000

· Charter of Political Honesty Bill 2000

· Auditor of Parliamentary Allowances and Entitlements Bill 2000 [No.2]

· The provisions of the Government Advertising (Objectivity, Fairness and Accountability) Bill 2000 (not yet introduced).

2. The Commonwealth Attorney-General’s Department has responsibility for ensuring that all legislation that contains new offence provisions or investigatory powers complies as far as is possible with the Commonwealth’s criminal law policy.   To this end all new Government legislation is scrutinised to ensure that matters such as the description of the offence, criminal responsibility and penalties accord with that policy.  Provisions that introduce entry and search powers or that raise issues relating to self-incrimination are also of concern to the Department.  The Department, in providing comment on proposed legislation, also seeks to address areas that may attract the attention of the Senate Standing Committee for the Scrutiny of Bills.  This submission seeks to draw the Committee’s attention to issues that may affect the introduction of legislation that includes new offences or investigatory powers, from a criminal law policy perspective.

3. Where legislation creates an offence, the conduct that constitutes the offence should be clearly set out in the legislation.  In this respect, it has generally been considered to be inappropriate to rely on declaratory or deeming provisions in order to attract offences that would otherwise not apply; if the offences are relevant, then it would generally be considered appropriate to make this explicit.  Consideration is also given to whether the prescribed conduct is covered by other legislation such as the Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act 2000 (which commences on 24 May 2001 unless proclaimed earlier) or the Crimes Act 1914.  If this is the case, then it may be that the new offence provisions are not required.  For example, offences relating to giving false and misleading information to a Commonwealth entity and hindering or obstructing a Commonwealth public official may be adequately covered by the Criminal Code (see sections 137.1 and 149.1 respectively).  In addition, ancillary offences (for example, aiding and abetting, accessory after the fact and attempt) are set out in the Crimes Act 1914 (see sections 5, 6 and 7) and there is generally no requirement for them to be separately provided for in other legislation.

4.
Provisions that purport to enable the entry onto land or premises or which confer a power of search without consent or judicial warrant will also attract comment.  The Senate Standing Committee for the Scrutiny of Bills has taken the view that entry without consent or judicial warrant should only be allowed in limited circumstances.  

5.
In relation to penalties, I note that the Electoral Amendment (Political Honesty) Bill 2000 proposes to increase the penalty under section 329 of the Commonwealth Electoral Act 1918 from $1,000 to $5,000 for a natural person and from $5,000 to $50,000 for a body corporate.  The Bill also proposes to introduce a new offence of printing, publishing or distributing any electoral advertisement containing a statement purporting to be a statement of fact, that is “inaccurate or misleading to a material extent”.   The new offence is to attract the same increased penalties as the existing offence of misleading or deceptive publications under section 329.  The Auditor of Parliamentary Allowances and Entitlements Bill 2000 [No.2] also introduces a number of offences the penalties for which range from 10 penalty units for refusing to comply with certain directions by an Auditor, to 20 penalty units for knowingly making a false or misleading statement.  At present, one penalty unit is equivalent to $110 (see section 4AA of the Crimes Act 1914).

6.
There are a number of considerations that are relevant to reviewing the appropriateness of proposed penalties.  For example, a penalty should be adequate and proportionate (ie., not excessive) by reference to the nature of the criminal conduct to which it applies (the Senate Regulations and Ordinances Committee has drawn attention to penalties that appear to be too low).   A penalty should also be proportionate by reference to the degree of intention or culpability that must be proven to establish liability.  In general terms, the less the prosecution needs to prove in the way of fault, the lower the penalty that should apply.  A further consideration is that it is desirable that a penalty reflects the relative seriousness of the offence within the context of the Act and should be comparable to analogous offences in other Commonwealth legislation.  The Senate Scrutiny of Bills Committee has emphasised the need for consistency between Commonwealth penalty provisions. 

7.
It is also relevant to note that to ensure the coherency of Commonwealth penalty provisions, a penalty provision should generally not lay down a separate penalty for bodies corporate.  This is addressed by subsection 4B(3) of the Crimes Act 1914, under which a maximum fine for a Commonwealth offence is multiplied by a factor of five in the case of a body corporate.  In addition, it has been the Commonwealth’s policy that monetary penalties (whether for offences, civil liability provisions or infringement notice provisions) should generally be expressed in terms of penalty units.

Yours sincerely

Maggie Jackson

First Assistant Secretary

Criminal Justice Division

Telephone:
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Facsimile:
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