23 February 2001

Ms Helen Donaldson

Secretary

Senate Finance and Public Administration Committee

SG 60

Parliament House

CANBERRA   ACT   2600

Dear Ms Donaldson

INQUIRY INTO BILLS CONCERNING POLITICAL HONESTY AND ACCOUNTABILITY

1. I refer to the invitation for submissions to the Committee’s inquiry into the following Bills:

· the Charter of Political Honesty Bill 2000;

· the Electoral Amendment (Political Honesty) Bill 2000;

· the Auditor of Parliamentary Allowances and Entitlements Bill 2000; and

· the provisions of the Government Advertising (Objectivity, Fairness and Accountability) Bill 2000.

2. The Australian National Audit Office (ANAO) will confine its comments to those bills that have the potential to impact directly on the work of the Auditor‑General.  Therefore, the ANAO has not commented on the Electoral Amendment (Political Honesty) Bill 2000.

The Charter of Political Honesty Bill 2000
3. This Bill covers two issues – Government advertising campaigns and Ministerial and parliamentary ethics.  The ANAO’s comments will be directed at the former issue, for which is it proposed that the Auditor-General have a direct involvement.

4. The Bill outlines the establishment of a Government Publicity Committee, the function of which would be to monitor adherence by public authorities to the Guidelines for Government Advertising Campaigns (contained in Schedule 1).  The Committee would have the power to direct withdrawal or modification of an advertising campaign and those directions would be enforceable by the Federal Court.

5. Membership of the Committee is to consist of the Auditor-General, the Ombudsman and a person with knowledge and experience in advertising to be appointed by the Auditor-General.

6. Presently, the Auditor-General has a broad mandate to review and report to the Parliament on the administration of public sector entities.  This includes the administration by agencies of an official Government advertising campaign.  ANAO Report No.12 of 1998-99 (Taxation Reform – Community Education and Information Programme) was an example of such a review.  The report commented on a number of issues related to the Government’s community education and information programme for the new taxation system.  The report included a number of suggested principles and guidelines for the use of government.  The Joint Committee of Public Accounts and Audit (JCPAA) recently published a report
 that examined these principles and guidelines and made some modifications to them.  The Committee has recommended that the Government accept its revised guidelines.

7. The appointment of the Auditor-General to a Government Publicity Committee and the responsibility to appoint a member of the abovementioned Committee would clearly broaden the Auditor-General’s current mandate which is to undertake independent reviews of Commonwealth agencies and report to the Parliament.  The proposal that the Auditor-General would have responsibility, as a member of the Government Publicity Committee, for monitoring and enforcing compliance by public authorities, with responsibility to appoint the third member of the Committee, are executive functions.  A long-standing and generally accepted principle in our system of Government is that the role of the Auditor-General does not involve the performance of executive functions.  It will therefore be a matter for the Parliament to decide whether there are sufficient demonstrable benefits in changing this position, as the exercise of executive functions would raise potential conflicts and tensions with the Auditor-General’s audit responsibilities.

The Auditor of Parliamentary Allowances and Entitlements Bill 2000
8. This Bill proposes to establish an office of ‘Auditor of Parliamentary Allowances and Entitlements’.  The functions of the Auditor are set out in Division 1 of the Bill and are as follows:

‘16
Functions

The Auditors functions include the following:

(a) to receive and investigate complaints about the possible misuse of parliamentary entitlements and allowances;

(b) to inquire into and report on any matter referred to the Auditor in writing by the Minister;

(c) to inquire into and report on any matter referred to the Auditor by resolution of either House of the Parliament;

(d) to undertake sample audits of the use of parliamentary entitlements and allowances by individual members or groups of members of either House of the Parliament or by persons employed or engaged under the MOPS Act;

(e) to undertake inquiries on his or her own initiative into any matter relevant to this Act;

(f) to report to the Minister and to each House of Parliament on any matter connected with this Act;

(g) to make recommendations to the Minister or to either House of the Parliament for changes to the system of parliamentary allowances and entitlements;

(h) to provide advice to individual members of either House of the Parliament, on request, or to persons employed or engaged under the MOPS Act, on ethical issues connected with the use of that persons parliamentary allowances and entitlements.’

9. Many of the provisions of the Bill mirror those of the Auditor-General Act 1997, with some modification.  The Auditor-General’s existing mandate includes the conduct of performance audits of agencies
, Commonwealth authorities and Commonwealth companies, other than Government Business Enterprises.  The Auditor-General’s performance audit mandate does not therefore extend to the conduct of audits that are primarily focussed on individual members of either House of the Parliament or, in relation to an agency performance audit, to persons employed under the Members of Parliament (Staff) Act 1984 (the ‘MOPS Act’).  It follows that the existing mandate does not include the provision of advice or information to those persons.

10. It should be noted that section 15 of the Bill states that staff of the Auditor are to be made available by the Auditor-General.  This will have direct resourcing implications for the ANAO which the Parliament, through the JPCAA, would need to address.

11. It may be of assistance to the Committee to note there are a number of differences between the Bill and the Auditor-General Act 1997.  These are detailed below:

· Section 8(2): the position can be part-time.  It would be important to ensure that any other activities undertaken by the Auditor would not result in an actual or perceived conflict of interest which may impact on his/her independence.  Traditionally, the positions of Auditors-General are full-time;

· Section 16: introduces executive roles as well as review functions.  As noted previously in this submission, executive roles are currently not undertaken by the Auditor-General;

· Section 17(4): requires the consent of the senator or member of the House for access to information.  The Auditor-General’s broad powers of access, as set out in section 33 of the Auditor-General Act 1997, do not rely on consent; and

· Section 32 (1): The current legislative framework provides the Auditor-General with complete discretion to select audits (section 8 of the Auditor-General Act 1997 refers).

12. More generally, the establishment of a second Commonwealth Auditor may result in some duplication of functions between the two offices and some uncertainty concerning the difference in roles.

13. Currently, the Auditor-General has complete discretion in deciding his/her audit program although, importantly, the Public Accounts Committee Act 1995 provides for the JCPAA to advise the Auditor-General of the Parliament’s audit priorities.  Requests made to the Auditor-General for particular reviews are also taken into account in the development of each year’s audit program.  Recent examples of special requests that have resulted in audits being undertaken include Report No.42 of 1999‑2000 (Magnetic Resonance Imaging Services—effectiveness and probity of the policy development processes and implementation) and Report No.30 of 1999‑2000 (Examination of the Federation Cultural and Heritage Projects Program).  The Committee would also be aware that the ANAO is currently undertaking a performance audit of parliamentarians’ entitlements at the request of the Senate.

14. Therefore, there are existing mechanisms whereby audit coverage of the administration of Parliamentary entitlements and allowances can be included in the ANAO's annual work program and for its relative priority to be determined taking account of the views of the Parliament.

15. As previously mentioned, the ANAO is currently undertaking a performance audit of Parliamentarians’ Entitlements: 1999-2000.  The audit was commenced following the Auditor-General’s consideration of a Senate Motion on 2 November 2000.  The ANAO is aiming to report on the audit by 30 June 2001, the objectives of which are to:

· provide assurance to the Parliament regarding the administration by the Department of Finance and Administration (DoFA), the Parliamentary Departments and Portfolio Departments of all expenditures and entitlements accruing to Parliamentarians, including Ministers, in 1999-2000;

· assess the administrative and control structures governing expenditures and entitlements accruing to Parliamentarians and Ministers in 1999-2000; and

· identify opportunities to improve the current framework.

16. The scope of the audit was subsequently amended on 7 February 2001 to exclude coverage of staff employed under the MOPS Act.  The ANAO plans to consider a general performance audit of payments to staff employed under the MOPS Act in its 2001-2002 Audit Work Program.

The Government Advertising (Objectivity, Fairness and Accountability) Bill 2000
17. This Bill proposes to amend the Financial Management and Accountability Act 1997 to prohibit the use of public money for a government information program unless that program is in accordance with a set of principles and guidelines proposed to be included as a Schedule to the Bill.

18. The principles and guidelines outlined in the Bill are taken directly from ANAO Report No.12 of 1998-99 (Taxation Reform – Community Education and Information Programme).  The Committee may also wish to consider Report 377 of the JCPAA (referred to earlier in this submission) in this context.  Should Parliament decide that these principles are to be incorporated into legislation, the ANAO may examine their operation as part of its future audit program.

19. The ANAO would be pleased to elaborate on these comments at any public hearing which the Committee may hold.

Yours sincerely

Ian McPhee

Deputy Auditor-General

� JCPAA, Report 377, Guidelines for Government Advertising, Canberra, 2000.


� An agency is taken not to include any persons who are employed or engaged under the Members of Parliament (Staff) Act 1984 (MOPS Act) and who are allocated to the Agency by regulations for the purposes of the definition of Agency in section 5 of the Financial Management and Accountability Act 1997 (see section 15(3) of the Auditor-General Act 1997).  However, section 18 (General Performance Audits) of the Auditor-General Act 1997 does not specifically exclude coverage of staff employed under the MOPS Act.
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