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25 January 2001

The Secretary

Senate Finance and Public Administration Committee

SG60

Parliament House

CANBERRA  ACT  2600

Dear Sir

I refer to the invitation for submissions to the Committee’s inquiry into the following Bills:

· the Charter of Political Honesty Bill 2000;

· the Electoral Amendment (Political Honesty) Bill 2000;

· the Government Advertising (Objectivity, Fairness and Accountability) Bill 2000; and

· the Auditor of Parliamentary Allowances and Entitlements Bill 2000 [No 2].

My comments will relate directly only to the Charter of Political Honesty Bill (the CPH Bill) under which it is proposed that I have a role.

Background

My role is established under the Ombudsman Act 1976 with functions under that Act, the Complaints (Australian Federal Police) Act 1981, the Freedom of Information Act 1981 and the Telecommunications (Interception) Act 1979.  I am also the ACT Ombudsman and perform functions under a number of ACT statutes.

I employ about 80 staff, spread over all State and Territory capitals.  In recent years, we have received about 20,000 complaints annually (investigating a substantial proportion of them) and about the same number of inquiries on matters outside my jurisdiction.

Under most of the enactments identified above, my role is to investigate administrative actions and, where warranted, make reports and recommendations.  There is no obligation on an agency to accept a recommendation, but most do so, respecting my role and recognising the value of independent oversight.  Where necessary, I can report a matter to an agency head and Minister, to the Prime Minister and to Parliament.  I can also make disclosures of information in the public interest.  Under the Telecommunications (Interception) Act, my staff check the records of Commonwealth law enforcement agencies dealing with interceptions and I report to the Attorney-General.

Insofar as is relevant to the CPH Bill, I should observe that, unlike some other Ombudsmen (for example, the Ombudsman of Papua New Guinea), I do not currently have a role in relation to a Leadership Code or any similar set of standards for senior or elected leaders.  In fact, my Act explicitly excludes me from investigating the actions of Ministers.

The Bill

The Bill would create Guidelines for Government Advertising Campaigns, relating to the balance and accuracy of such campaigns.  It would establish a Government Publicity Committee, comprising the Auditor-General, an advertising expert and me and give that Committee a role in relation to government advertising campaigns.  The Bill would also create a Parliamentary Joint Committee on a Code of Conduct and an office of Commissioner for Ministerial and Parliamentary Ethics.

The role of the Government Publicity Committee would be to monitor and enforce compliance with the guidelines, including by means of a power to direct withdrawal or modification of a campaign.  The Committee’s directions would be enforceable by Federal Court action.

Present approach

Under the Ombudsman Act, with some explicit exclusions, I am able to investigate any action taken by a Commonwealth agency relating to a matter of administration.  There would be no obstacle to my investigating actions connected with an official advertising campaign, at least in relation to the actions of relevant officials.   I am precluded from investigating the actions of Ministers and my jurisdiction in relation to Commonwealth contractors is not always clear.  I expect that the latter issue may be an obstacle in a case where a Commonwealth agency has tasked an external body with developing and managing an advertising campaign.

Were I to investigate such a campaign, I would apply my Act.  In other words, I would probably be less inclined to investigate a complaint about a campaign related to a commercial activity of an agency (subsection 6(12)) and less inclined to investigate a matter that could reasonably be examined by another body.  I would look to the standards suggested by subsection 15(1) of my Act in considering whether, after investigation, I would be critical of an action.  Those standards include that an action appeared to be contrary to law or that it was unreasonable (in a broad sense), unjust, oppressive or improperly discriminatory.  Before making a report, I would be required to afford those likely to be criticised an opportunity to make submissions.

In recent years, my office has received some complaints about particular Government advertising initiatives.   The overall number is small and, in general, I would not consider that an individual, not especially affected in some way, would have a sufficient interest to warrant an investigation.  Of course, when considering complaints about the administration of government programs, my office has regard to whether any relevant publicity could have contributed to, or avoided, the problem identified by the complainant.

Bill’s Proposals and my Office

I will carry out, independently and impartially, any function that I am given from time to time by Parliament and for which resources can be provided or found within my Office.  Apart from that, I consider there are some issues the Committee might wish to consider where the Bill contemplates a departure from present structures.

First, if Parliament were minded that I do so, I could take on a role which included some monitoring of particular actions of Ministers as occurs with my counterparts in some other countries.  But it would be a departure from the present role of my office and any impact on the way my office operates when carrying out its general work would need to be assessed.

Second, the Bill would give the Committee (including me) a power to direct that particular action should be taken, with such directions to be capable of enforcement by the Federal Court.  To date, the powers given to my office have been powers to recommend and, if necessary, to put a matter into the Parliamentary forum.  A power to direct – in effect, to substitute the Committee’s opinion for that of the relevant Ministers or agency managers – would depart from this position.  It would require me to go beyond the formation of an opinion about an action that has occurred and require me, as a member of the Committee, to assume a role in managing the affairs of an agency.  That would be contrary to present practice whereby Ministers and agency heads manage the affairs of an agency, including its allocation of resources.

Third, the Bill contains no guarantee of a fair process, including an opportunity for people subject to criticism to make submissions before action is taken.  While the nomination of the Auditor-General and me may presuppose that the Committee will be expected to act fairly, the Bill contains no equivalent to subsection 8(5) of my Act.  Not only might this lead to the reputations of agencies and individuals being unfairly damaged, it may lead to the Committee issuing directions without having considered all relevant factors.

Fourthly, the Bill opens up the likelihood of unedifying litigation between the Committee and a Commonwealth agency.  While the Ombudsman was successful on the only occasion that our actions were challenged in court, there is potential for a waste of resources and damage to public confidence in public institutions as the Committee will have to make assertions about departures from the guidelines and agencies may imply political motives for the Committee’s actions.  Litigation may also be a slow and inflexible tool to deal with a changing situation.

Fifth, the Bill would place the Committee and its members squarely within the political process and would bring them into conflict with Ministers and agencies in relation to subjective assessments of the intended and actual effects of advertising campaigns.  The Bill would almost inevitably embroil the Auditor-General and me in political controversy and that would be likely to raise questions about the independence, public reputation and integrity of our respective offices.  This could damage public confidence in our core responsibilities.  Because campaigns are often developed quickly and seldom discussed publicly before release, the Committee would be doing its work in “real time” under time pressure and this may affect its capacity to be seen at all times to be fair and impartial.  The potential for conflict with Ministers might be of particular concern if, as at present, Government determines the resources of my office. 

Alternative approach

Under the Australian system of government, where Ministers are politically responsible in Parliament for administration of their portfolios, Parliament could consider establishing a Committee to deal with the problem underlying this part of the Bill, providing adequate resources for such a Committee and, as has occurred with the Senate Scrutiny of Bills Committee and the Senate Regulations and Ordinances Committee, setting out its standards.  Those standards might amount, in effect, to a Code against which the Committee could consider an advertising campaign, on reference by the Parliament, on its own motion or following a complaint by any person.

A Committee operating in such a way would be a mechanism to ensure that actions taken in the political field have consequences in Parliament.  Its recommendations could include action related to a Minister or that money spent on an essentially partisan political activity be reimbursed to the relevant agency by the party which benefited by it.

Yours sincerely

R N McLeod

Commonwealth Ombudsman
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