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1st September 2003 

Mr Alistair Sands

Secretary, Senate Finance and Public Administration Committee

Suite SG 60

Parliament House

Canberra ACT 2600

By fax (02) 6277 5809 and by e-mail fpa.sen@aph.gov.au

Dear Mr Sands,

On behalf of the Community and Public Sector Union, I would like to make some comments in response to the submission made by the Department of Prime Minister and Cabinet to the Senate Finance and Public Administration Committee’s current Inquiry Into Members of Parliament Staff (MOPS). 

Summary

· When seeking advice from the public service, ministerial staff should direct their requests to senior public officers, who will have the experience and authority to deal with the request in a manner that is consistent with public service principles.

· Where ministerial staff act in relation to public servants, the Minister should be fully responsible and accountable for the staff actions, whether the Minister is aware of the actions or not. Responsibility for the actions of ministerial staff should rest with the Minister, irrespective of any qualifications in the Minister’s authorisation.

· Consideration should be given to the establishment of a code of conduct to ensure that ministerial staff are subject to an objective accountability framework both for their conduct and their actions.  A code of conduct would improve transparency and provide protections for the personal accountability of ministerial staff.

· The combination of ministerial responsibility for the actions of ministerial staffers and a code of conduct for non-electorate MOP(S) staff provide means for the public interest, through transparency and public accountability in public administration, to be best assured.

Relationship between Ministerial Staff and Public Servants 

The PM&C submission, at page 3, refers to the role of senior public servants in being adept at providing “frank and honest advice” [emphasis added]. It is widely recognised that the provision of “frank and honest advice” is a fundamental principle that underlies the operation of the Australian Public Service. 

The CPSU believes ministerial staff, in operating consistent with this principle, should more clearly distinguish between the roles of senior and junior public servants in the pursuit of this advice. 

Senior public servants have the experience, authority and clear understanding of their role in relation to their communications with ministerial staff. However, the CPSU is concerned that ministerial staff have on occasion sought to engage in communications with public servants at a junior level and, on some occasions, in ways that undermine public service principles. 

It is important to acknowledge that public servants at a junior level are not expected to possess the similar level of authority or sophistication in interacting with ministerial staff as their senior colleagues. 

Because of this lack of authority or sophistication at junior levels in the public service, an onus should lie with ministerial staff to act in a way that is faithful to public service principles and in a way that respects these principles. 

Communications between ministerial staffers and junior public servants that do not adhere to public service principles may allow the intrusion of political imperatives into the preparation of advice by the public service. This intrusion would run the risk of compromise to the professionalism and independent advice of the public service.

Furthermore, contacts between ministerial staffers and public service officers by necessity need to be “on the record” and at the level identified between the public service agency and the Minister. This is because Ministers will be asked publicly about the contacts their staffers make with public servants and the nature of those contacts.

Accountability
The CPSU believes it is important to clarify the role and accountability framework of ministerial staff. While the submission of PM&C to this inquiry refers to the Prime Minister’s Guide on Key Elements of Ministerial Responsibility, it is apparent that this guide is inadequate in addressing the issue of accountability for ministerial staff. 

In their submission in regard to this point, PM&C state that: 

“Ministers are responsible for the conduct of their staff where they act at the Minister’s direction and, to the extent that they have the Minister’s authorisation, take action on his or her behalf.” [emphasis added].

This statement appears to make a significant qualification to the question of accountability for ministerial staff. It is the view of the CPSU that ministerial staff either act on behalf of the Minister – or they act on their own behalf. 

Where ministerial staff act in relation to public servants, the Minister should be fully responsible and accountable for the staff actions, whether the Minister is aware of the actions or not. Responsibility for the actions of ministerial staff should rest with the Minister, irrespective of any qualifications in the Minister’s authorisation.

To this end, the CPSU endorses the statement in the Prime Minister’s Guide on Key Elements of Ministerial Responsibility, as quoted in the PM&C submission, where it states: 

“Ministers therefore need to make careful judgements about the extent to which they authorise staff to act on their behalf in dealings with departments.”

However, the guidelines must be strengthened if the public accountability of both Ministers and public servants is to be maintained.  The current situation, as identified in the PM&C submission, leaves a significant area where public accountability can be undermined.  

At its worst, the current accountability framework allows for post-hoc decisions on whether a particular action by a particular member of ministerial staff was authorised and therefore whether a minister is responsible for that action.  

When the informal, verbal, nature of today’s common communications between ministerial staff and public servants is considered, public servants are left open to criticism, through the accountability frameworks that formally apply to them, unless the ministerial staff member can be taken to be acting with the authority of the Minister.   

Public servants need to be confident that the action of the ministerial staff member is fully authorised in every instance, and that the Minister in turn, takes responsibility for the actions of their staff member. This principle of public accountability should apply without qualification. 

Introduction of a code of conduct

The lack of any codification or an accountability framework for ministerial staff leaves a significant area of ambiguity over the critical issue of transparency in public service accountability.  It also leaves ministerial staff subject to a level of personal accountability that is not transparent or necessarily appropriate, as is detailed in the PM&C submission where it states:

“…there have been incidents where MOP(S) Act staff have been held more immediately accountable (though dismissal) than public servants.” 

This will continue to be the case where ministerial responsibility for any particular action of ministerial staff is not assured and where ministerial staff are not subject to an objective accountability framework. 

Consideration should therefore be given to the establishment of a code of conduct to ensure that ministerial staff are subject to an objective accountability framework both for their conduct and their actions, consistent with that which applies to parliamentarians and officers in the Australian Public Service.  

Conclusion

The combination of ministerial responsibility for the actions of ministerial staffers and a code of conduct for non-electorate MOP(S) staff provide means for the public interest, through transparency and public accountability in public administration, to be best assured. 

The CPSU thanks the Committee for the opportunity to comment on these particular issues.

Yours faithfully,

Mr Graham Rodda

Secretary

Public Sector & Policy Division

1st Floor, 40 Brisbane Avenue, Barton ACT 2600 (  Phone: 02 62209600  Fax:  02 62209690  Email: graham_rodda@cpsu.org
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