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Basic Problem

Opinions differ, but in my view the most challenging problem facing the Senate Finance and Public Administration Committee is how best to regulate the political conduct of ministerial staff. The general employment regime for MOPS staff is not in question: what is in question is the problem of how best to regulate the political use and abuse of public office by ministerial staff. A solution of sorts already exists: the prime minister’s ministerial code acknowledges the responsibility that ministers have for regulating the conduct of ministerial staff. But this device has been shown to be part of a larger problem, which is the inadequate parliamentary regulation of ministerial conduct. The PM’s code provides no guarantee of public accountability in cases of alleged misconduct by ministers or their staff. The code has no investigation mechanism independent of the prime minister; and parliament has no alternative to the ‘adversarial argy-bargy’. Remember that the sort of misconduct which has provoked this inquiry is not routine employee-employer disputes over workplace entitlements, like leave and overtime. Rather, we are talking about the use and abuse of official position and power: ie, disputes over the appropriate political use of the power available to ministerial staff. 

Basic Solution

Note: the phrase ‘appropriate political use’ recognises that we can separate proper from improper exercises of such power, and that there will be many instances of proper use of political power by ministerial staff. Ministerial staff serve a valuable public purpose as an essential part of executive government. The problem here is to set appropriate standards for the exercise of their official power, and to devise ways of holding ministerial staffers accountable to those standards. The solution is to get Parliament, in its capacity as the constitutional forum for executive accountability, to authorise standards for official conduct by ministers and their staff: just as it has done through the Public Service Act for public service standards and accountability. Parliament there has devised a form of self-regulation by which the public service itself manages disputes over public service conduct, with an important role for the Public Service Commission as standards-setter, investigator and enforcer. But in the case of ministerial staff, there is an important difference from the regulatory environment of the non-political executive: allegations of non-compliance with relevant codes by the political executive (ministers and their staff) inevitably involve political judgments about proper and improper use of ministerial office. Parliament can not deal itself out of this process of political judgment, or hive it off to external authority as it has through the Public Service Commissioner in relation to the public service. In relation to political disputes over alleged misconduct by ministers and/or their staff, Parliament must take greater responsibility for the management of the public accountability of ministerial staff. It can do this by establishing appropriate and publicly-credible standards of public accountability against which the official conduct of ministerial staff can be judged. Why parliament and not the political executive, which after all is the employer? Precisely because the ventilation of this class of suspect or debatable official conduct has to be taken back to ‘the employers’ employer’, which is Parliament. We are dealing with political disputes over the political conduct of a largely unregulated group of politically-powerful public officials. The appropriate arena for public resolution is Parliament, where ministers themselves are expected to account publicly for their own and, by extension, their ministerial subordinates’ conduct.

Basic Principle

Self-regulation is preferable to external regulation, especially if smart forms of self-regulation can be made to motivate responsible conduct without resort to unduly intrusive external accountability. It should not be beyond the wit of Parliament to devise forms of self-regulation which empower Parliament to manage disputes over parliamentary misconduct, including misconduct by ministers or their office staff. Two alternatives include (a) the traditional role of the prime-minister as standards-setter, investigator and enforcer for ministers and their staff, or (b) external regulation of such standards by specialist extra-parliamentary agencies yet to be devised. There is a path between these two extremes. I prefer a third approach, beginning with a greater role for Parliament itself, by rebuilding the structure of parliamentary regulation of ministerial standards. The option to avoid is to extend public service regulation to cover ministerial staff, as though they were not all that different from public servants, when in fact they are more like government servants, and should be treated within the basic framework of ministerial responsibility.

Basic Requirement

Parliament should formally authorise standards of official conduct expected of ministers, ministerial (and possibly ministers’ electorate staff), and establish mechanisms to investigate reported breaches of these codes. This could be done through a statute or alternatively a resolution supported by each house. The Privilege Resolutions might provide an instructive example. One legislative possibility might be a Ministerial Conduct Act, although a statute could imply that a government minister be allocated responsibility under the Administrative Arrangements Order. My preference is for Parliament itself to take responsibility. Perhaps the two Presiding Officers could substitute for executive ministers, as I understand to be the case under the Parliamentary appropriations legislation.

Basic Machinery

When dealing with parliamentary disputes over political conduct, the relevant instrument for investigation is an impartial process conducted by an appointed independent authority. I propose a Ministerial Standards Commissioner, appointed by the Presiding Officers on the approval of proposed ministerial standards committees in each house. After complaint and investigation, the Commissioner would report to the appropriate committee which would then have responsibility for negotiating redress for reported misconduct. The implications of the Commissioner’s findings of fact would inevitably be a matter of political judgment, which means that the Commissioner should not, in my view, have power to impose penalties. Self-regulation means that Parliament should have responsibility for managing misconduct and devising appropriate penalties, as part of its overall management of the framework of ministerial responsibility. Self-regulation implies that parliamentary negotiation should determine the scale of penalties for reported misconduct. In the background would be the two Privileges Committees to investigate instances of more intractable misconduct. The immediate parliamentary sanction for cases of investigated and reported misconduct is the adverse publicity associated with parliamentary scrutiny and public debate: calling on subsequent remedial action by ministers in the cases of misconduct by ministerial staff, and by the prime minister in the case of misconduct by ministers.

Basic First Steps

My recommendation is that the Senate Committee call on Parliament to use the debate over misconduct by ministerial staff to modernise its framework of ministerial responsibility. This new framework requires that each house agree to:

1. a code of ministerial conduct which includes coverage of the specific standards of official conduct expected of ministerial staff 

2. a Ministerial Standards Committee in each house, jointly responsible for: 

(a) approval of proposed nomination by the two Presiding Officers of a Ministerial Standards Commissioner, and general oversight of operations and performance of the Commissioner; 

(b) managing investigations of alleged misconduct by ministers and their staff; 

(c) negotiating appropriate remedies for reported misconduct

3. appointment, establishment and funding of a Ministerial Standards Commissioner responsible for investigating and reporting on alleged misconduct by ministers and/or ministerial staff

Bottom Line? Basic Accountability

Under this model, it would be unfair not to allow ministerial staff the right to defend themselves directly before a Ministerial Standards Committee. Just as the Commissioner would be armed with powers to compel evidence, so too ministerial staff would have to be armed with the right to defend themselves publicly before the committee, and to respond to the Commissioner’s findings. The Commissioner too would also be under obligations of accountability to appear before the Committee, if requested. To complete this circle of accountability, the Ministerial Standards Committees would be empowered to compel the attendance of ministers and ministerial staff. This obligation of accountability by ministerial staff would relate only to investigations about their compliance with the code of conduct, and not more generally to their policy advisory work within ministerial offices, unless that work raised doubts about their compliance with the authorised code of conduct. It is worth noting that the equivalent UK code stipulates that ministerial staff have to respect the public service code of conduct in all their dealings with the public service. In this approach, which I support, it would be a breach of the ministerial staff code for a ministerial staffer to interfere with compliance by public servants with their own code, which of course is designed to support the large cause of ministerial responsibility.
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