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There has been substantial change in public administration in Australia over the last 25 years, largely in line with the three themes
 in the 1976 Report of the Royal Commission on Government Administration:

· increased responsiveness to the elected government

· increased efficiency and effectiveness through a closer focus on objectives and results, and reduced emphasis on prescriptive and centralised rules

· increased community participation.

These changes have also been in response to broader changes in society, including increased community expectations, global pressures for competitiveness in both public and private sectors, and technological change demanding a more flexible and adaptable system of public administration.

At the same time, Australia has looked to preserve the key attributes of the Westminster system, including a public service that is apolitical and impartial, with a professionalism based on merit and processes that are accountable and responsive to government.

The increasing role of ministerial advisers is one of the most significant means by which public administration has become more responsive to the elected government. Advisers provide necessary political support to Ministers to respond to the increased pressure they now face from a far more sophisticated and demanding media and interest groups and the public at large.

The role advisers play has helped to preserve the apolitical nature of the public service but has also raised challenges for the critical relationship between public servants and Ministers.  There is also an important balance to be struck in terms of accountability: the greater the authority given to advisers, the stronger the case for their direct accountability.  This issue of balance was similarly debated decades ago in respect of the public service, with the now widely accepted view being that Ministers do not:

‘…bear individual liability for all actions of their departments.  Where they neither knew, nor should have known about matters of departmental administration which come under scrutiny it is not unreasonable to expect that the secretary or some other senior officer will take the responsibility.’

On both these issues, the key point is the role and responsibilities of advisers. Understanding respective roles and responsibilities is critical to establishing a relationship of trust and cooperation between the Australian Public Service (APS) and advisers.  On the issue of accountability, it is important to note that the role for advisers implied in the Prime Minister’s Guide to Key Elements of Ministerial Responsibility is essentially one of support and facilitation, and not delegated authority.
While this submission is presented against the Committee’s terms of reference, it focuses on ministerial advisers and the following matters:

i) employment framework

ii) interaction with the APS

iii) accountability

iv) codes of conduct

v) departmental liaison officers

The submission does not specifically address remuneration and conditions of employment or accountability for the employment of MoP(S) Act staff.

(a)
Employment framework

For many years prior to the introduction of the Members of Parliament (Staff) Act (the MoP(S) Act), Members of Parliament who wished to employ staff did so under the Public Service Act 1922 either by ‘secondment’ of public servants or as ‘exempt’ staff under section 8A.  Although employed under the PS Act, they were ‘nevertheless regarded as being under the direct control of the Minister and outside the normal hierarchy and lines of responsibility of the Minister’s department’
.

In 1974, the then Public Service Board (PSB) proposed to the Royal Commission on Australian Government Administration (RCAGA) that such staff should no longer be employed under the PS Act, but should have their own separate employment framework
.  Separate legislation for staff of Parliamentary departments and for Ministerial staff and staff of Members of Parliament would recognise the particular relationships between different arms of government, and the non-application of certain fundamental provisions for the PS Act and features of the career service.  It might also clarify the status, relationships and responsibilities of Ministerial staff.  RCAGA, in its 1976 Report, did not recommend the PSB proposal exactly, but it did propose
 a broad administration act to cover all Commonwealth government employees, with provision for particular terms and conditions for special areas of employment, Ministerial offices being specified as one.  Importantly, it confirmed the legitimate role Ministerial staff play and their employment responsibility direct to their Ministers.  This was consistent with one of the themes of RCAGA of the need for increased responsiveness of public administration to the elected government.

No action was taken on these recommendations under the Fraser Government, but the numbers of Ministerial staff was greatly reduced (other than in the Prime Minister’s office)
.

The Labor Party issued a policy statement in 1982
 which proposed a new special division in the public service, aimed to ‘create a more open and responsive service’, whose members would all be on secondment or contract, and appointed by Cabinet.  These would comprise all department heads and five percent of Second Division (SES) positions.  This sparked controversy about political appointments, and the proposal was replaced in the incoming Labor Government’s 1983 White Paper, Reforming the Australian Public Service, with a series of strategies
 aimed at addressing perceived tensions between maintaining an impartial public service, the need for responsiveness, and the need for a more effective interface between Ministers and the public service, including a separate employment framework for ‘Ministerial consultants’.  These consultants could work within departments but with direct responsibility to Ministers.

The MoP(S) Act, introduced in 1984, formalised the framework for the employment of Ministerial consultants (Part II), staff of office-holders including Ministers (Part III), and staff of Senators and Members (Part IV).  The MoP(S) Act went some way towards achieving the general objectives of the RCAGA Report of clarifying the different roles and responsibilities of Ministerial staff (and other staff of Members of Parliament) from those of APS employees.

Many Westminster-based jurisdictions do not have as clear and separate an employment framework for Ministerial advisers, but rely to varying degrees upon special provisions within the framework for the public service to address their different role and responsibility.

This is the case in most Australian States:

· In New South Wales, Ministerial staff are employed by the Director-General of the Premier’s Department as ‘special temporary employees’ under the Public Sector Employment and Management Act. 

· In Victoria, Ministers may employ Ministerial officers under the Public Sector Management and Employment Act.

· In South Australia, all Ministerial staff are appointed by the Premier under the Public Sector Management Act.  

· In Western Australia, the Minister for Public Sector Management (currently the Premier) appoints Ministerial officers under the Public Sector Management Act.  

· In Queensland, the Premier approves all employment arrangements in Ministerial Offices, with staff employed under the Public Service Act.  

In some jurisdictions, the employment framework is different:

· In Tasmania, Ministerial staff are employed under Crown Prerogative, i.e. under authorisation of the Governor, who has delegated the power to the Premier.  

· In The Northern Territory, Ministerial staff are not appointed under public sector legislation but are contracted to individual Ministers.  

· In The Australian Capital Territory, Ministers employ staff under the Legislative Assembly (Members Staff) Act 1989, which is patterned on the MoP(S) Act. 

Different models exist overseas. In the United Kingdom, ‘special advisers’ are temporary civil servants appointed by Ministers.  They are exempt from the civil service requirements for appointments on merit and political impartiality and objectivity, but otherwise must abide by the Civil Service Code.  Their terms and conditions of employment are set out in a Model Contract.

The status of special advisers as temporary civil servants has been seen as problematic by some in the U.K.  In its most recent Report
, the Committee on Standards in Public Life commented that special advisers should be separated out as a category of Government servant distinct from the Civil Service and that this should be achieved through the introduction of a Civil Service Act (at present civil servants in the U.K. are not employed under an Act). 

The U.K. proposal appears similar in many respects to the RCAGA original recommendations.  It would not take special advisers entirely outside the public service, but it would make them a separate category of government servant distinct from the Civil Service.  Rather than the somewhat ambiguous arrangements now applying (on some matters advisers are responsible to departmental secretaries), they would be directly responsible to Ministers
, who would be personally accountable to the Prime Minister and the Parliament for their management and discipline.  The U.K. Government has yet to respond to this Report.

The PS Commissioner considers that having separate legislation providing the employment framework for Ministerial advisers (and staff of Members of Parliament) continues to have substantial benefits over the arrangements that applied before 1984, and over those in other jurisdictions which continue to attempt to treat such staff as public servants with some special requirements.  The different frameworks that now exist for public servants and those working in the Parliamentary departments, and advisers and staff of Members of Parliament, allows greater clarification of their distinct roles and responsibilities. As Ministerial advisers and staff of Members of Parliament work within different arms of government (the Executive and the Parliament), there is also a case for a clearer distinction between these two.

(b)
Interactions with the APS

The Prime Minister’s Guide on Key Elements of Ministerial Responsibility (1998) refers to Ministerial staff as follows:

Ministerial staff provide important links between Ministers and departments when the Minister is unable to deal with departmental staff personally, and add essential political dimensions to advice coming to Ministers.  A close and productive relationship between a Minister’s staff and the department maximises the Minister’s effectiveness.  Ultimately, however, Ministers cannot delegate to members of their personal staff their constitutional, legal or accountability responsibilities.  Ministers therefore need to make careful judgements about the extent to which they authorise staff to act on their behalf in dealings with departments.

In discussing Ministers’ relations with Departments, the Prime Minister’s Guide stresses the importance of trust between Ministers and public servants, and of the need for Ministers to be aware that public servants are required to be politically impartial.  While the Guide does not explicitly make the point, the same considerations by implication apply to Ministerial staff.

Building and maintaining a constructive relationship with Ministers and their offices is a key responsibility of APS employees.  APS employees upholding the APS Values is crucial to such a relationship, as are a sound appreciation of the respective roles and a spirit of cooperation and good communication.

Much of the communication between a Minister and APS employees takes place through the Minister’s advisers.  APS employees, including Agency Heads, cannot always expect direct access to the Minister, and Ministerial employees contact APS employees other than the Agency Head directly for information.  

Ministerial employees provide important guidance about the Minister’s policy and wishes and, by so doing help APS employees to be responsive.  However, they do not have legal authority to direct APS employees.  In forging good relationships with Ministerial employees, APS employees need to recognise their different roles and responsibilities.  Ministerial employees have an overtly political role to help the Minister fulfil his or her aims across the portfolio.  APS employees are responsible to the Minister through the Agency Head and have an apolitical role to help the Minister draw on the depth of knowledge and experience in the APS, provide a longer-term perspective, and ensure due process under the law.

It is Ministers, of course, who have final authority and accountability to Parliament, and APS employees through their Agency Head, are responsible to them.  The relationships between the APS and Ministerial employees needs to always recognise this final authority.  APS employees must, if in doubt, check that directions conveyed by advisers have Ministerial authority and that professional APS advice has been conveyed to the Minister.

The requirements of the Public Service Act that the APS be apolitical and impartial, and openly accountable, may best be met if agencies ensure all significant advice is directed to Ministers, that Agency Heads are properly involved and written records are kept.  This follows the formal lines of accountability of APS employees to Agency Heads, and Agency Heads to Ministers.  The volume and speed of interactions with Ministers and their offices makes this a challenge, but written confirmation of key advice and proper records of significant oral briefings and decisions is important.

The APS Commission is looking to assist APS employees and Agencies to meet their responsibilities to uphold the APS Values and comply with the Code of Conduct.  Two key products are at an advanced stage of development:

· A revision of the Guidelines on Official Conduct last issued in 1995, which will relate directly to the Values and Code of Conduct in the PS Act and provide practical guidance to help APS employees make appropriate judgements

· a Good Practice Guide to Agencies on embedding the Values, based on studies over the last nine months of management systems and procedures in six Agencies.

These documents will present the Values in terms that should assist their purpose, by grouping them according to their relevance to:

i) the relationship between the APS and the Government and the Parliament

ii) the relationship between the APS and the public

iii) relationships in APS workplaces

iv) personal behaviours.

The first group of Values is of most relevance to this inquiry, and the documents will include advice to promote appropriate and close relationships between the APS and Ministers and their advisers.  The relevant APS Values are:

· the APS is apolitical, performing its functions in an impartial and professional manner (s10(1)(a));

· the APS is openly accountable for its actions, within the framework of Ministerial responsibility to the Government, the Parliament and the Australian public (s10(1)(e));

· the APS is responsive to the Government in providing frank, honest, comprehensive, accurate and timely advice and in implementing the Government’s policies and programs (s10(1)(f)).

Provisions in the APS Code of Conduct are also highly relevant, particularly:

· an APS employee must maintain appropriate confidentiality about dealings that the employee has with any Minister or Minister’s member of staff (s13(6)).

The documents will also draw on previous advice from the Commissioner, including in last year’s State of the Service Report, which drew on responses to an agency questionnaire covering a wide range of management issues and the application of the Values, including relations with Ministers and their offices.  This year, the Commission is conducting a similar survey, and also surveying a sample of employees, to help assess how Agencies are upholding the Values and performing generally.

While the Commission’s guidance will be directed to APS employees and agencies, it will also complement the Prime Minister’s Guide, acknowledging the important role advisers play and going some way towards clarifying respective roles and responsibilities.

The role and functions of Ministerial advisers may not be amenable to a tight definition, the evolving nature of the role and the slightly different approaches under different governments over the last thirty years illustrating a continuing degree of fluidity.  Key issues for the APS, however, are that advisers appreciate and support APS employees to meet their obligations to uphold the APS Values and comply with the Code of Conduct, and help the APS to operate as a key institution in Australia’s democratic system of government. 

As a number of senior public servants
 have stated, Ministerial advisers have been a protection against the politicisation of the public service.  But there is a risk
 if there is confrontation rather than complementarity, or if Ministers’ offices become too large and operate as mini-departments, or if advisers directly exercise executive authority.

(c)
Remuneration and Conditions of Employment

The Commissioner has no comments on this term of reference of the Inquiry.

(d) & (e)
Accountability

The main guidance provided to Ministerial staff is in the Prime Minister’s Guide on Key Elements of Ministerial Responsibility.  As mentioned, the Guide clarifies that, ultimately, Ministers cannot delegate to members of their personal staff their constitutional, legal or accountability responsibilities.  Consistent with this, the Guide notes that:  

Ministerial staff do not give evidence to parliamentary committees, their actions are not reported in departmental annual reports, and they are not normally subject to other forms of external scrutiny, such as administrative tribunals.

The debate about the accountability of Ministerial advisers cannot be considered in isolation from an understanding of their roles and responsibilities.  The Prime Minister’s Guide implies that the Ministerial advisers are essentially extensions of their Ministers.  On this basis, advisers are directly accountable to their Ministers, and their Ministers accept accountability for the actions of their advisers.  Advisers support their Ministers and facilitate the relationship between the Ministers and the public service.  The Guide requires that the extent to which they are authorised to act on behalf of Ministers in their dealings with departments is to be carefully managed by Ministers.  Guidance from the APS Commissioner to public servants will also emphasise the importance of a relationship of trust, and that in such a relationship public servants need to be confident that instructions conveyed by advisers are authorised by the Minister and advice from the Public Service is conveyed to and considered by the Minister.  Where there is uncertainty, public servants must be confident that they can test the issue to confirm the Minister’s position.  

The case for more direct public scrutiny of the actions of advisers, and the imposition of separate accountability requirements on them, is strongest in those jurisdictions where advisers have delegated authority, such as the US and, in selected circumstances, in the U.K.  This is a contributing factor to the public debate in the U.K. about the role and accountability of advisers.  The U.K. Model Contract for advisers states that special advisers stand outside the departmental hierarchy and:

should not be responsible for budgets or for the line management of permanent civil servants including their recruitment and matters covered by their contract of employment such as their appraisal, reward, discipline and promotion.

Nevertheless, there has been considerable debate in the U.K. about the role and accountability of special advisers.  

The Committee on Standards in Public Life mentioned under term of reference (a), recommended
 a clearer statement of what special advisers cannot do.  Apart from activities that might undermine the obligations of the civil service, the Committee suggested a stronger statement about their lack of executive powers (though they leave room for selected advisers to have delegated authority with concomitant accountability requirements – some advisers in the Prime Minister’s Office do hold such authority).  It also proposed
 the Ministerial Code make clear that all Ministers are personally accountable to the Prime Minister and the Parliament for the management and discipline of their special advisers.

Canadian arrangements for accountability of Ministerial staff are broadly similar to those applying in Australia under the Prime Minister’s Guide.  A Guide for Ministers and Secretaries of State
 makes reference to the accountability of Canadian Ministerial staff, as follows:

Ministers and Secretaries of State are personally responsible for the conduct and operation of their own office staff, who are known as ‘political’ or ‘exempt’ staff … exempt staff do not have the authority to give direction to public servants, but they can ask for information or transmit the Minister’s instructions, normally through the deputy Minister.

The lines of accountability of the adviser to the Minister are particularly evident when disciplinary action is taken by a Minister against an adviser.  The Minister is likely to share some of the political opprobrium whether or not the adviser was subject to direct external scrutiny by the Parliament.

As outlined above, the usual assumption underpinning why Ministerial staff do not give evidence to parliamentary committees is that the Minister is ultimately accountable for the actions of his or her staff. Some have argued however (notably Maria Maley in an article in the Canberra Times)
 that the convention of Ministerial staff not appearing before committees is actually based on the notion of ‘executive privilege’. In her article, Ms Maley wrote about executive privilege in the following terms:

The notion of ‘executive privilege’ is akin to the privilege that protects conversations between lawyers, doctors and counsellors and their clients, a confidentiality that is essential to making these relationships workable. In the US, the doctrine of ‘executive privilege’ has been expressed thusly: ‘A president and his staff must be free to examine alternative strategies in the process of formulating policy for the nation. The conversations that take place among executive policy-makers must be robust, freewheeling and confidential for the President to solicit frank views on controversial. . . policy matters.’ (Encyclopedia of the American Presidency.) The doctrine of ‘executive privilege’ was tested in the Watergate scandal in 1974. The judges of the US Supreme Court confirmed its legitimacy, stating that executive privilege ‘is fundamental to the operation of government and inextricably rooted in the separation of powers under the constitution’.

The issues around the notion of executive privilege are important ones to consider in the context of the accountability debate. The application of the concept needs to be weighed against the public interest in open and transparent government. 

To the extent that advisers have delegated authority and are not just extensions of their Ministers, the case for executive privilege may be weaker and the case for more direct scrutiny and accountability may be stronger.  There are, however, a number of options available, and the issues involved would need very careful consideration by the Government and the Parliament.

If the Committee were to consider the option of more direct external scrutiny by the Parliament, the limits to such scrutiny would need to be clarified.  The experience of the 1960s and 1970s as the Senate Committee processes developed, and as major changes to administrative laws were introduced, may provide some guidance.  

The public interest argument for confidentiality was a central issue in the debates over Freedom of Information legislation, and other elements of administrative law.  Notwithstanding the far greater transparency now applying across public administration in Australia, there remains in law acknowledgement of public interest in allowing confidential deliberation by Government of certain matters (e.g. FOI Act provisions).

Even now, while Parliamentary Committees do require public servants to appear and give evidence, the Parliament has policies that constrain the questions that must be answered.  The Government Guidelines for Official Witnesses before Parliamentary Committees and Related Matters
, describes the limitations as follows:

… The role of an official witness is not to comment on policy but to speak to any statement provided to the committee and to provide factual and background material to assist understanding of the issues involved …

… The Senate resolutions provided that ‘an officer of a department of the Commonwealth or of a State shall not be asked to give opinions on matters of policy, and shall be given reasonable opportunity to refer questions asked of the officer to superior officers or to a Minister’ …

… If an official witness is directed to answer a ‘policy’ question, and has not … previously cleared the matter with the Minister, the officer should ask to be allowed to defer the answer until such clearance is obtained.  Alternatively, it may be appropriate for the witness to refer to the written material provided to the committee and offer, if the committee wishes, to seek elaboration from the Minister; or to request that the answer to a  particular question be reserved for submission in writing.

The Guidelines also set out grounds for public interest immunity, which include:

· material that would damage national security, defence, international relations or relations with the states

· material that would disclose deliberations or a decision of the cabinet

· material that would disclose deliberations or advice to the Executive Council

· material relating to law enforcement or the protection of public safety

· material that would potentially prejudice the position of litigants.

The even closer link between advisers and Ministers, and the public interest from allowing Ministers and Cabinet to develop and decide policy away from the glare of full public access, may well require firmer constraints on what questions (if any) advisers should be required to answer.

(f)
Codes of Conduct

While the Public Service Act has long contained a code of conduct for public servants (under section 55 of the 1922 Act, misconduct was defined as the ‘failure of an officer to fulfil his duty as an officer’, and section 56 set out the various grounds for such a failure), the articulation of values for public servants has been a more recent initiative, and was only enacted with the PS Act 1999. 

The APS Values along with the Code of Conduct, now form the essential elements of the APS framework, given that Agency Heads are now the employers of public servants.  Instead of a central employer, and central rules governing public service employment, the Values and the Code of Conduct establish the principles for key relationships and behaviour across the Service, while allowing devolution of authority to Agencies.

This approach to APS employment, applying ‘values-based management’ principles, reflects modern best practice in both the public and private sector.  The Organisation for Economic Cooperation and Development (OECD), for example, suggests that ‘[p]ublic service ethics are a prerequisite to, and underpin, public trust, and are a keystone of good governance…Fair and reliable public services inspire public trust and create a favourable environment for businesses, thus contributing to well-functioning markets and economic growth.’
.  The strongly prevailing view is that such high ethical standards are not best achieved by detailed rules, but by statements of principles backed up by good leadership, consistent management practices, learning and development activity and a culture of open discussion. This is supported by research the APS Commission has undertaken in the course of a project to explore how agencies are embedding the APS Values, which will be published in a report by the Commission later this year.  

The context for MoP(S) staff is different to that for public servants.  Employment arrangements are not so clearly devolved, and the Commonwealth, through the Department of Finance and Administration, plays a stronger role, particularly in regard to pay and conditions.

Nonetheless the PM’s Guide goes some way to clarify the roles and responsibilities of advisers, as a statement of values might do, and advises both Ministers and advisers on personal ethical behaviour as a code of conduct might do, particularly about declaring and avoiding conflict of interest.  The PM’s guide notes that: 

Ministers (and parliamentary secretaries) are responsible for the conduct of members of their staff (including consultants), who act as the Minister’s direction and, to the extent that they have the Minister’s authorisation, take action on his or her behalf.  For this reason, the rules of conduct applying to members of staff are in many respects similar to those applying to Ministers
.

The Guide requires
 members of staff to:

· divest themselves of sensitive interests such as shares or similar interests in any company or business involved in the area of their Ministers’ portfolio responsibilities;

· take care to avoid conflicts of interest if they make investments on the stock markets or other financial and trading markets;

· have no involvement in any outside employment or in the daily work of any business, and not retain any directorship in a company, without the express agreement of the employing Minister;

· not contribute to the activities of interest groups or bodies involved in lobbying the Government, if there is any possibility that a conflict of interests or the appearance of such a conflict may arise;

· disclose membership of professional and recreational associations where any conflict or the appearance of a conflict of interests may arise;

· complete statements of private interests;

· not accept gifts, sponsored travel or hospitality if acceptance could give rise to a conflict of interests or the appearance of such a conflict.

In the U.K., the Model Contract for advisers includes a Code of Conduct which, with exceptions such as the requirement for appointment on merit and the requirement for impartiality, replicates the requirements of the Civil Service Code.  The Committee on Standards in Public Life mentioned earlier proposes some strengthening of current arrangements particularly to clarify what advisers should not do in their relationship with civil servants.

The Canadians have a more elaborate approach, at least in respect of conflict of interest.  The Conflict of Interest and Post Employment Code for Public Office Holders applies to Ministers as well as advisers.  At present, it is administered by the Ethics Counsellor who works as an adviser to the Prime Minister on these matters.  Under legislation
 introduced this year, the Ethics Counsellor will become a statutory position independent of the Prime Minister.  While the Counsellor will deal mainly with conflict of interest issues, the Code also contains a requirement for office holders to observe the highest ethical standards.  

The Commissioner would caution against a highly prescriptive approach, which would not seem to be consistent with best practice management, nor with the political reality that behaviour by advisers (or Ministers) that raises ethical questioning will frequently get public exposure and lead to political debate.

There may be benefit, however, in drawing on aspects of the 1999 reforms to the APS and the Parliamentary Service, to articulate values or principles that clarify key relationships and behaviours, and to review the code of conduct now implicitly set out in the Prime Minister’s Guide.  While these could distinguish the roles of Ministerial advisers from those of public servants and members of the Parliamentary Service, it is likely that there would also be a considerable degree of commonality.  In particular, the role advisers now play demands a similar level of professionalism, and their duties to Ministers, the Government and the public demand similarly high ethical standards as others on the public payroll.

Such an articulation of values, and a code of conduct, could be included in the Prime Minister’s Guide, or in legislation in a similar way to the PS Act and the Parliamentary Service Act.  

(g)
Accountability for the employment of MoP(S) staff

The Commissioner has no additional comment on this term of reference.

(h)
Departmental Liaison Officers

The role of Departmental Liaison Officers (DLOs) is not set out in the Prime Minister’s Guide on Key Elements of Ministerial Responsibility. However, the Prime Minister does advise Ministers and Parliamentary Secretaries, at the time of their appointment, that DLO appointments should reflect the benefits that all parties derive from the arrangements.  Advice is provided to Secretaries by the Department of Prime Minister and Cabinet,
 pointing out that the main role of DLOs is to facilitate liaison between Ministers’ offices and departments, that it is important for DLOs to have appropriate knowledge and experience of the agency, and that the number and functions of DLOs are regularly scrutinised, partly to ensure that DLOs are not doing work more appropriately performed by MOP(S) Act staff.

The Department of Prime Minister and Cabinet’s Guidance on Caretaker Conventions (September 2001) also refers to DLOs, as follows:

DLOs are provided by agencies to assist Ministers’ offices with necessary liaison work with agencies, and the need for that work should be reviewed at the commencement of the caretaker period.  If there is ongoing work of a liaison nature during the caretaker period, DLOs may remain with Ministers’ offices.  However, DLOs are APS rather than Member of Parliament (Staff) Act 1984 employees.  They should therefore avoid assisting Ministers in ways that could create a perception that they are being used for party political purposes.

As the Guide says, DLOs are APS employees, and their duties do not extend to assisting in ways that could lead to allegations that APS employees are being used for party political purposes or political advocacy.  

In the Commissioner’s view, their general working arrangements should be agreed between Ministers and their Departmental or Agency Head.  As one of their roles is to facilitate a cooperative and professional relationship between the agency and the Minister and Minister’s office, it is good practice for DLOs to work under the day-to-day direction of the Minister’s Chief of Staff, as a member of the team, recognising the limits to their role in the office and their duties as APS employees to the Agency Head.  

A DLO who is reasonably senior
 can also provide considerable assistance in forging the appropriate cooperative relationship between advisers and the APS. They are more likely to really know the agency, who is doing what, and where information is most likely to be found. Experience in a Minister’s office is also excellent for a career public servant, giving them a first hand appreciation of the context in which Ministers work and, hence, how the public service can best provide professional support. 

Generally, a DLO should be recalled when an election is called unless it is appropriate for them to remain in the Minister’s office to manage ongoing liaison work, while not being used directly or indirectly for party political purposes.

(i)
Possible amendments to the MoP(S) Act 

Arrangements for staff outside the PS Act are outside the responsibilities of the Public Service Commissioner.  The Commissioner’s chief interest in this area is to promote constructive and cooperative relationships between APS employees and Ministers and their staff, and an environment of trust.  For the most part, that has been the experience of public servants in working with Ministers and advisers under successive governments, and the experience of Ministers in working with the public service.  The Prime Minister noted in 1996
 

“I think there’s an easier relationship now between private office staff and the senior branches of the public service than used to obtain perhaps fifteen or twenty years ago.  

There is mutual interest amongst advisers and public servants in professionalism, high ethical standards and responsiveness to the elected Government.  There can, however, be some risk of mistrust and loss of effectiveness if there is not mutual understanding of respective roles and responsibilities, including in particular the statutory obligations of public servants to uphold the APS Values and abide by the APS Code of Conduct.

The Commissioner is looking to assist in this regard primarily through advice to APS employees and agencies.  The Commissioner considers that the professionalism of Ministerial advisers, who now play such a critical role in the political system, would be assisted by a clearer articulation of their Values and a Code of Conduct.  Whether there would be advantage in doing so through amendments to the MoP(S) Act is a matter for the Government and the Parliament.
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