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SENATE FINANCE AND PUBLIC ADMINISTRATION COMMITTTEE

INQUIRY INTO MEMBERS OF PARLIAMENT STAFF (MOPS)

SUBMISSION: Don Russell

Terms of reference

(a) The adequacy and appropriateness of the framework for employment and management of staff under the Members of Parliament (Staff) Act 1984 (the MoPS Act);

(b) The role and functions of MoPS staff in assisting and advising their employers and interacting with the Australian Public Service and other stakeholder groups;

(c) The remuneration and conditions of employment of MoPS staff;

(d) The means by which MoPS staff are accountable to government, the Parliament and the public;

(e) Suitable means by which the accountability of MoPS staff could be enhanced;

(f) The merits of introducing a code of conduct for MoPS staff reflecting the Values and Code of Conduct of the Public Service Act 1999, the key elements such a code should contain and the process by which such a code should be developed and introduced;

(g) Suitable means by which the accountability of the Government for the employment of MoPS staff can be enhanced;

(h) The role of departmental liaison officers and their interaction with MoPS staff and departments; and 

(i) Appropriate amendments to the MoPS Act flowing from the above.

Background

In recent years, the biggest change in the way government operates in Canberra has been the dramatic rise in the importance and authority of ministerial staff. Over the last 30 years, ministerial staff have doubled and now number around 370.
 

Staff have taken on many functions that were previously performed by the public service and their expanded role has provided ministers with a capacity to set and control the policy agenda that was beyond their predecessors of 30 years ago. 

These days, staff are routinely involved in the development and implementation of policy, represent their minister with his or her Department, negotiate whole of government responses with the staff of other ministers and generally conduct themselves as if they carry much of their minister’s authority.
 

In particular, the expansion of the Prime Minister’s Office has concentrated growing power in the Prime Minister and his Office. Every Prime Minister since Whitlam has increased the size of his Office.

The growing power of the Prime Minister and his Office has meant that much of the development, coordination and management of the government’s policy and political agenda now lie with the Prime Minister and his Office rather than with the Cabinet and the public service.

As a consequence, the authority and influence of the public service and the checks and balances that go with traditional public sector administrative arrangements, have diminished.

The expanded role and importance of ministerial staff mean that the accountability of ministerial staff has become an important issue. Ministerial staff have always been seen as different from public service advisers. They are part of the minister’s private office, are loyal to the minister and owe their position to the minister’s personal support.

With bi partisan support, Australia’s system of government has moved away from the traditional Westminster model, where the dominant source of advice for ministers comes from a neutral public service. Ministers now have around them something akin to what the French would call a cabinet ministeriel. A French cabinet ministeriel would have a heavy weighting to staff from the French public service. 

The new arrangements in Australia work best when ministers have a good balance in their offices between staff drawn from a variety of backgrounds and staff drawn from the public service. Staff drawn from the public service have experience in public sector administrative arrangements and bring with them developed notions of public sector accountability. The new arrangements in Australia also work best when there is a clear division between the minister’s private office and his or her department and where the public service advisers have standing and a valued role to play.

Special Advisers attached to ministers are a controversial recent development in the UK. In many ways the UK is currently wrestling with many of the issues faced by Australia 20-30 years ago. As in Australia, Prime Ministers and ministers in the UK want to have around them people whom they trust and who are committed to the minister’s agenda and who can provide alternative sources of expert advice. These legitimate needs of ministers will not go away and, if anything, will strengthen further.

The change to the system of government in Australia associated with the rise of the ministerial office potentially has enhanced the power of ministers and certainly has strengthened the power of the Prime Minister. It is important that the structure of accountability around ministers and their offices reflect the new arrangements.

As long as ministerial staff are viewed as an extension of their minister, there is a structure of accountability that can accommodate a growing role for the ministerial adviser.

If staff are an extension of their Minister then:

· Ministers find it difficult not to accept responsibility for their staff.

· If ministers are responsible for their staff, then staff are accountable to the Parliament through their minister at Question Time 

· Informing a staff member is the same as informing the minister

· Staff have to be very cautious in their behaviour as their minister’s reputation is at stake. Staff have to behave in a way that ministers can publicly acknowledge. 

· There is a rationale for staff not appearing before Committees of the Parliament.

If Staff cease to be an extension of their minister and ministers can disown their staff, then a major gap in accountability is created.

Unfortunately, this is how things stand at present. As a result of the “children overboard” incident and its aftermath we have entrenched  principles that mean that staff can lead an existence separate from that of their minister. 

· Ministers no longer necessarily accept responsibility for the actions of their staff.
 

· Ministers do not accept the principle that informing their Office is the same as if they themselves have been informed. 

· Staff have much of the authority of their minister but are answerable only to their minister. If a minister does not accept responsibility for the actions of a member of their staff then under present arrangements those actions are beyond the scrutiny of the Parliament.  

 .

Under present arrangements, ministerial staff can do things that ministers would find hard to justify. If ministers can disown the behaviour of their staff then a large part of ministerial influence and behaviour potentially becomes beyond the scrutiny of the Parliament. Abuses will inevitably occur as ministers explore the limits of the additional power that comes from having staff who can be their surrogate but whose behaviour can be shielded from the Parliament.

Connected with the accountability issue is the general question of who manages the ministerial staff. Staff are now very numerous and exercise considerable influence. Many staff operate under what they perceive as the ministers instructions. In many areas staff are operating on limited knowledge of the minister’s opinion. Unless there is some structure that coordinates and manages the behaviour of a minister’s staff, there is considerable scope for chaotic lines of communication with the minister’s department and other ministers and their offices. If staff are not experienced in public sector administration or ethics, there is the potential for much embarrassment and confusion if they are allowed to operate with only minimal oversight.

These are important issues and it is appropriate that the Senate has set up this Inquiry.  

For ease of reference, I have structured this submission around the terms of reference of the Inquiry. My comments are focused on the staff of ministers.

(a) The adequacy and appropriateness of the framework for employment and management of staff under the Members of Parliament (Staff) Act 1984 (the MoPS Act);

(1) There would appear to be a strong case to continue the existing arrangement where by ministers employ MoPS staff directly but only “in accordance with arrangements approved by the Prime Minister”. If staff are to be an “extension of the minister” then this has to be mirrored in the employment arrangements. The minister also needs the right to terminate the employment of his or her staff at any time. It would be inappropriate for all ministerial staff to be employed by the Prime Minister or a political party.

(2) While ministerial staff should be seen as an “extension of the minister”, it is in reality impractical for the minister to manage the day-to-day operations of all his or her staff. The principal/senior adviser of each minister should be responsible for the management of the minister’s staff and how the Office operates, including what is and what is not brought to the minister’s attention. Each principal/senior adviser should conduct this task having sought guidance from the minister as to the nature of the framework he or she should put in place to make this management task operational. This arrangement should apply to the Office of the Prime Minister as well as to the offices of all ministers and parliamentary secretaries.

(3) The Principal Adviser to the Prime Minister should be responsible for the overall system of ministerial staff. He should ensure that there is in place an appropriate management structure in each minister’s office and that staff in all minister’s offices understand what is expected of them. In doing this, the Principal Adviser cannot be responsible for the workings of each individual minister’s office. However the Principal Adviser should have in place a structure that will enable him or her to be informed when there are management failures in a minister’s office or when staff are behaving in an unacceptable way. In this way, the Prime Minister’s Principal Adviser would take on responsibility for the standards expected of ministerial staff, for ensuring that staff understand these standards and for dealing with breaches. The Principal Adviser should seek guidance from the Prime Minister in establishing these standards. The Principal Adviser to the Prime Minister would need adequate resources to ensure that ministerial staff receive appropriate training.

(b) The role and functions of MoPS staff in assisting and advising their employers and interacting with the Australian Public Service and other stakeholder groups;

(1) As staff should be an “extension of the minister”, the role and functions of MoPS staff should be whatever the minister determines them to be. However the role and functions of MoPS staff need to be consistent with the duties of the minister and the standards of behaviour determined by the Prime Minister and over sighted and made operational by his or her Principal Adviser.

(c) The remuneration and conditions of employment of MoPS staff;

(1) Ministers need to have confidence in their staff. If staff lose the confidence of their minister then they need to be replaced. Accordingly, ministers need to be able to terminate the employment of their staff at any time. The Principal Adviser to the Prime Minister should be involved in the manner in which staff are terminated.

(2) There should be appropriate redundancy payments available to compensate staff for the precarious nature of their employment.

(d) The means by which MoPS staff are accountable to government, the Parliament and the public;

(1) The core rationale for the existence of an influential ministerial office is the need for ministers and Prime Ministers to have staff around them loyal to their agenda who are capable of assisting the minister or Prime Minister to implement that agenda. Inevitably, trusted staff will end up being surrogates for their ministers. Because of this, structures of accountability have to link staff tightly to the office holder. We open up a major gap in accountability unless staff are viewed as an extension of their minister.

(2) If staff are an extension of their minister, then staff are accountable to the Parliament and the public through the minister in the normal way during Question Time.

(3) Good systems of accountability are self-policing and change behaviour. Ideally, there should be structures in place that make it unlikely that ministers would have to answer to the Parliament and the public for the behaviour of their staff. Any system of accountability that the Parliament tries to impose on ministerial staff is likely to be resisted. The best approach is to have the system of accountability to the Parliament grounded on the system of accountability that operates within government. For this to work there has to be an operational system of accountability within government. For the system to be properly self-policing, there have to be penalties if the within government system of accountability breaks down. 

(e) Suitable means by which the accountability of MoPS staff could be enhanced;
(1) The starting point for any system of accountability of ministerial staff within government has to be to make somebody responsible for the staff of a minister and accountable for their day-to-day management. In practical terms given the size of ministers’ offices and the complexities of day-to-day operations, this cannot be the minister. The principal/senior adviser of each minister’s office is the obvious person to take on this role with the Prime Minister’s Principal Adviser accountable for the Prime Ministers Office and the overall integrity of the system.

(2) While the principal/senior adviser needs to be responsible for the manner in which a minister’s office interacts with the minister’s department, the secretary of the department also needs to have in place systems that enable him or her to be aware of what is going on. Such systems would need to be agreed with the minister. The secretary of the department needs to be in a position where he or she can discuss with the minister any difficulties that appear to be arising in the relationship.

(3) To fulfill their role, Staff need to be separate from the public service. It would be inappropriate and ineffectual to create a public service body to over sight ministerial staff.

(f) The merits of introducing a code of conduct for MoPS staff reflecting the Values and Code of Conduct of the Public Service Act 1999, the key elements such a code should contain and the process by which such a code should be developed and introduced;

(1) If the core of any system of accountability of ministerial staff is the belief that staff are an extension of their minister, then it would be inappropriate to enshrine a code of conduct for ministerial staff in legislation or by way of regulation. To do that, would be tantamount to introducing a code of conduct for ministers. 

(2) However if it is accepted that the Principal Adviser to the Prime Minister is responsible for the system of ministerial staff and how staff perform their duties then it is up to each Prime Minister to put in place what he or she thinks is appropriate by way of general guidance. If the Prime Minister of the day decides that no general guidance is needed then this will be of no consequence as long as ministers accept that their staff are an extension of themselves. If ministers disown their staff or seek to use the failings of their office to explain their own behaviour then their principal/senior adviser and potentially the Prime Minister’s Principal Adviser should appear before the Parliament to explain. In this situation, the Principal Adviser to the Prime Minister along with the the principal/senior advisers to the rest of the ministry may well take an interest in ensuring that their ministers are properly advised, that there is appropriate oversight of staff and that there is in place adequate guidance to staff as to what is expected of them. 

(g) Suitable means by which the accountability of the Government for the employment of MoPS staff can be enhanced;

(1) To be self policing, people have to be publicly answerable when the system breaks down. The general principle should be that staff are an extension of the minister and that the minister accepts responsibility for his or her staff. If the minister accepts this and what it implies, then the matter stops there. There is no need for ministerial staff to appear before Committees of the Parliament. If the minister disowns his or her staff or claims that his or her office failed in some task, then the principal/senior adviser should appear before the Parliament to answer questions on this matter. He or she would then have to explain why the systems he or she put in place to manage the office failed to operate in this instance. 

(2) He or she should not answer questions on any other matter. 

(3) If it is a matter where the principal/senior adviser should have consulted the Principal Adviser to the Prime Minister, then the Prime Minister’s Principal Adviser should also appear before the Parliament. Any other staff involved in the incident would also need to appear. 

(4) The key point is that ministerial staff only appear before the Parliament in situations triggered by ministers where the minister in question publicly walks away from the central principle covering the accountability of their staff. In other words, if a minister publicly abandons the principle that his or her staff are extensions of themselves, then the principal/senior adviser and potentially other staff will appear before the Parliament. 

(h) The role of departmental liaison officers and their interaction with MoPS staff and departments;

(1) Departmental liaison officers have an ambiguous role in a minister’s office. In many ways they are a hangover from an earlier time when the department staffed the minister’s office and staff had joint loyalties to both the minister and the department. If a minister’s office is to function separately from the department, on one level, there is no clear role for the DLO. However departments can find it helpful to have staff in a minister’s office and DLOs can be helpful to the effective running of a minister’s office though their knowledge of the department. If the department is willing to carry the cost of the DLO and if the department benefits from better communications then it does not seem unreasonable that departments behave in this way. 

(2) If the minister’s office has few staff experienced in public administration, then there maybe benefits in having someone with a public service background in the office. 

(3) DLOs should not be used as a way of circumventing a minister’s staff entitlement and the number of DLOs in a minister’s office should be subject to approval by the Prime Minister.

(i) Appropriate amendments to the MoPS Act flowing from the above.

(1) It is not always productive to legislate how people should behave. It is usually better to legislate responsibility and lines of accountability.

(2) With ministerial staff, there would appear to be a strong case to specify in the MoPS Act that subject to the guidance of the minister, the minister’s principal/senior adviser is responsible for the workings of the minister’s office and the behaviour of the minister’s staff. This should also be the case for the Principal Adviser to the Prime Minister.

(3) The Principal Adviser to the Prime Minister should also be made responsible for the overall system of ministerial staff. He or she should ensure that there is in place appropriate management and accountability systems in all ministers offices but not to the point where the Principal Adviser is responsible for the actual workings of each office. This also should be specified in the MoPS Act.

(4) One of the responsibilities of departmental secretaries should be to stay informed of communications between the minister’s office and the department. Subject to the views of his or her minister, the departmental secretary should put in place a system to make this obligation operational. If necessary this responsibility of departmental secretaries should be clarified in legislation not necessarily in the MoPS Act.

(5) Including in the MoPS Act, provision for ministerial staff to appear before the Parliament in the circumstances outlined in this submission might be difficult to draft. In the end, if staff are to appear before the Parliament it will have to occur with the agreement of the Prime Minister. Attempting to include such a provision in the Act is probably unnecessary. If it is to happen, it will happen as a result of negotiations with the Prime Minister.  Enshrining in legislation the responsibilities of the principal/senior advisers of ministers and of the Prime Minister’s Principal Adviser would appear to be the best framework for subsequent negotiations with the Prime Minister.
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� Clerk of the Senate, Correspondence to the Senate Select Committee on a Certain Maritime Incident, 22 March and 5 April 2002





[image: image1.wmf] 

