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Professor G J Lindell

6 Phillipps Street

Somerton Park 

South Australia 5044

Ph no (08) 8376 1134

Fax no (08) 8294 1085

23 May 2003

The Secretary

The Senate Finance and Public Administration 

Reference Committee

The Senate

Parliament House 

Canberra ACT 2600

Dear Sir / Madam

Inquiry into Members of Parliament Staff (MOPS)

I wish to raise two matters in relation to the above inquiry which are relevant to paras (d) - (g) of the Committee’s Terms of Reference.

A. Parliamentary inquiries

The first matter concerns the obligation of Ministerial advisers to appear and give evidence before Parliamentary inquiries. In that connection, I draw the Committee’s attention to parts of an article written by me which will shortly appear in Vol 17 No 2 of the Australasian Parliamentary Review Spring 2002. The article is entitled “Current and Former Members and Ministers (and their Ministerial Staff): Immunity from giving evidence to Parliamentary Inquiries established by Houses of Parliament in which they were not Members”. I understand from the editor of that publication that the issue of the Review should become available within the next month. For convenience I have, however, enclosed as a separate attachment, a copy of the article in case the Committee wishes to peruse the article any earlier. (I have been informed that the published version of the article will, at most, contain only very minor editorial changes from the attached version.)

The parts of the article which are relevant concern Ministerial advisers employed by Ministers who are members of the other House ie the House which did not establish the inquiry. Those parts appear under the headings: 

Issue (3) Immunity of Ministerial staff (pp 12 – 15)
In that part I concluded that there are reasonable arguments to support the existence of a legal immunity which operates in favour of a member of the Minister’s staff, both before and after the retirement from Parliament of the employing. The immunity is related to the immunity enjoyed the employing Minister although its existence is much more doubtful than that immunity. I also pointed out that the acceptance of the arguments posed serious threats to the effectiveness of parliamentary investigations in the future which called for reform.

Concluding observations and reform (p18)
In this part of the article I strongly supported the enactment of legislation to remove any such immunity enjoyed by Ministerial advisers. The purpose of the legislation would be to safeguard the effectiveness of parliamentary inquiries in the future especially given the growing number of such officials. I also explained the nature of the constitutional power of the Parliament to enact such legislation.

I adhere to the views expressed in the parts of the article referred to above. My support for reform is underpinned by my inability to see any principled policy reason, in this regard, for treating Ministerial advisers differently from ordinary public servants. It is important to understand that the immunity does not arise either for the Ministerial adviser or for the employing Minister where the Minister is a member of the House of Parliament that establishes the inquiry. As will be seen from the article, the only reason for the immunity discussed by me is the inability of either House to exercise jurisdiction over the current and former members of the other House of Parliament because of the equal and independent powers which both Houses possess in relation to each other.
B. General position

(i) Ministerial responsibility

The second matter which I wish to raise goes beyond the issue of the obligation of Ministerial advisers to appear and give evidence before Parliamentary Inquiries.  Despite the acknowledged general decline of individual Ministerial responsibility, it is thought that the principle still serves a useful purpose in our system of government. What remains of the principle should not be further undermined by allowing Ministers to escape blame and avoid responsibility for the actions and misconduct of their Ministerial staff who are not public servants. This is particularly important given the growing number of such persons. I would argue that the responsibility which a Minister owes for their actions is, if anything, greater than that owed in respect of the actions of ordinary public servants. This is so because of the greater control exercised by Ministers over such staff. I understand that the same staff are appointed by, and may have their employment terminated at any time at the pleasure of, the same Ministers: see ss 4, 9, 13 and 16 of the Members of Parliament (Staff) Act 1984 (Cth) 
The recognition of this responsibility would be enhanced by the passage of a parliamentary resolution in both Houses which re-affirmed the application of the principle of individual Ministerial responsibility in relation to Ministerial staff and advisers who are not employed in the Public Service. This would mean, in concrete terms, that Ministers should in respect of such staff, either: 

· resign in appropriate cases; or 
· at the very least, take the blame for the wrongdoing of their staff and ensure that they are disciplined; and
· put procedures in place that would avoid any repetition of wrongdoing or maladministration in the future.   
Leaving aside the position of independent statutory authorities, the system of British responsible government which is supposed to apply in Australia does not countenance the existence of government officials for whom no one is accountable or responsible  in the Parliament. The position of independent statutory authorities is necessarily different because by definition they are established in a way that makes them largely and legally independent from Ministers, although, even with them, there is acknowledged to be some form of attenuated  Ministerial responsibility. 

It is true that many statements of Ministerial responsibility understandably concentrate on the responsibility owed in respect of ordinary public servants and their departments. This is not surprising since the growth and importance of Ministerial staff is a modern development. The following statement typically illustrates the usual description of Ministerial responsibility:
“ It is,  of course, a firm parliamentary rule and tradition that a Minister is accountable to the Parliament for anything he or his Department does or for anything he has powers to do, whether he does it or not. That is to say, if the action or possible action is within the field of ministerial power or competence the Minister is answerable to Parliament.” (H Morrison, Government and Parliament: A Survey from the Inside (1964) at p 265.
A similar statement may be found in the observations of Professor Birch in his well known work, Representative and Responsible Government (1964) at pp 139 – 140. When referring to the principle of individual Ministerial responsibility, he stated:

“… the political head of a department, and only the political head, is answerable to Parliament for all the actions of that department. The positive aspect of this is that Members of Parliament wishing to query any of the actions of a department know that there is one man to whom they may address their questions, who cannot evade the duty of answering them. The negative aspect of it is that civil servants are not answerable to Parliament for their actions, and are protected from political controversy by the minister. As Gladstone said: ‘In every freestate, for every public act, someone must be responsible; and the question is, who shall it be? The British Constitution answers: “the minister, and the minister exclusively”’ (Gleanings From Past Years (1879) vol 1 at p 233).” (Emphasis added)

It is of course questionable whether Ministers still protect civil servants from political controversy. But what is significant are the latter remarks quoted from the famous British Prime Minister in the 19th century, Sir William Gladstone. Those remarks are not confined to responsibility for ordinary public servants and their departments. The latter point is also underlined by Lord Morrison who stated:

“One of the fundamentals of our system of government is that some Minister of the Crown is responsible to Parliament, and through Parliament to the public, for every act of the Executive. This is a corner-stone of our system of parliamentary government.” (Above at p 332 with emphasis added.)

It will be seen that both the statements by Gladstone and Morrison draw attention to a broad underlying principle which is not confined in its application to ordinary public servants and their department by referring to ‘for every public act’ and ‘for every act of the Executive’, respectively. First principles suggest that this is hardly surprising if there is to be avoided an unacceptable vacuum in accountability and responsibility to Parliament, at least under the British principles of responsible government. Those principles are supposed to underlie if not form part of the Australian Constitution: see eg Lange v Australian Broadcasting Commission (1997) 189 CLR 579 at pp 561 – 2  case and generally G Lindell, “Responsible Govt” in P Finn (ed) Essays on Law and Government: Vol 1 – Principles and Values (1995) at p 85 n 42. The alternative of attempting to make Ministerial staff separately answerable to the Parliament when they are not themselves members of that institution seems hardly feasible essentially because this would involve a major departure from those principles.
(ii) Administrative law  

On a further issue, I have previously had occasion to mention elsewhere that the vacuum left by the decline of Ministerial responsibility has led to the adoption of far reaching package of reforms in Australian federal administrative law. The reforms have ensured that decisions made by ordinary public servants which have a potentially adverse effect on the lives and property of citizens affected by them are subject to various mechanisms for administrative and judicial review. The package consisted of the establishment of the office of Ombudsman, the enactment of Freedom of Information legislation, the establishment of the Administrative Appeals Tribunal and the enactment of legislation to streamline the procedure for the judicial review of administrative decisions: G Lindell, “Responsible Govt” above at pp 97 - 8. 

The reason for drawing attention to the package of reforms here is that there have been suggestions that Ministerial advisers have been vested with the exercise of ‘executive power’: Parliamentary Debates (Senate), 25 September 2002 at p 4625 per Senator Robert Ray. I am not sure what is meant by such powers or whether they exist and, if they do, whether their exercise interferes with the rights of citizens. But if there are such powers it is, in my view, important to ensure that they are subject to the same regime of administrative law.  I therefore respectfully suggest that the Committee should explore this issue and make whatever recommendations may be necessary to ensure that the powers in question subject to the regime of administrative law described above. 

C. Status of this letter and availability to give evidence at public hearings

Subject to one important condition, I would like this letter to be a treated as a formal submission to the Committee. I understand and accept that this would prevent me from disclosing the contents of this letter to the public without the permission of the Committee. The condition is that I would not like the letter to be accepted as a submission if this will interfere in any way with the free circulation of the issue of the Australasian Parliamentary Review which will contain the article referred to above.  

I am prepared to appear before the Committee to elaborate the views outlined in this letter if the Committee believes this would be desirable. 

I should be grateful if you could acknowledge the receipt of this letter and the accompanying attachments. I should also be grateful to know in due course whether the letter has been treated as a formal submission to the Committee and whether it would like me to appear before the Committee.

Finally, I also attach a copy of a short description of myself which explains my expertise in this area.

Thank you

Yours sincerely

Geoffrey Lindell

Adjunct Professor of Law, the University of Adelaide and the Australian National University

Professorial Fellow in Law, the University of Melbourne

Attachments

· ASPG Paper5A.doc 
· Lincvs10.2003
[This version of my submission reflects the minor correction I asked the Committee to note in my letter dated 31 July 2003] 
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