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The Secretary

Senate Finance and Public Administration Committee

Parliament House

Canberra ACT 2600

Dear Sir

Inquiry into Members of Parliament Staff (MOPS)

I refer to your letter of 7 April 2003 drawing my attention to the reference by the Senate of the above matter to the Finance and Public Administration References Committee.

Focus of Submission

This submission solely addresses issues relating to staff who work in Ministers’ Offices.  In its discussion of these staff, it touches upon aspects of the following terms of reference:

(a) the adequacy and appropriateness of the framework for …management of staff under the Members of Parliament (Staff) Act 1984 (the MOPS Act)

(b) the role and functions of MOPS staff in assisting and advising their employers and interacting with the Australian Public Service and other stakeholder groups

(c) …

(d) the means by which MOPS staff are accountable to government, the Parliament and the public

(e) suitable means by which the accountability of MOPS staff could be enhanced

(f) the merits of introducing a code of conduct for MOPS staff reflecting the Values and Code of Conduct of the Public Service Act 1999, the key elements such a code should contain and the process by which such a code should be developed and introduced

(g) suitable means by which the accountability of the Government for the employment of MOPS staff can be enhanced

(h) the role of departmental liaison officers and their interaction with MOPS staff and departments; and

(i) appropriate amendments to the MOPS Act flowing from the above.

Author’s Background

My direct experience relevant to the subject matter of this submission encompasses 25 years in the Commonwealth Public Service (1966-91), four years as Executive Director of the Business Council of Australia (1992-96), four years as a Department Secretary (1996-99), and three years as a consultant dealing with Government. For 15 years of my first period in the Commonwealth Service I operated at the level of Deputy Secretary, so my experience of dealing with Ministers’ Offices either as Secretary or as alter ego of the Secretary covers approximately twenty years.

Ministers I served and with whose offices I had close contact were:

· The Hon. Malcolm Fraser, Minister for Education and Science (1968-70)

· The Hon. Frank Crean, Treasurer (1973-74)

· The Hon. RFX Connor, Minister for Minerals and Energy (1974-75)

· The Rt. Hon. JD Anthony, Deputy Prime Minister and Minister for National Resources/Trade and Resources (1976-83)

· The Hon. Lionel Bowen, Deputy Prime Minister and Minister for Trade (1983-84)

· The Hon. John Dawkins, Minister for Trade, (1984-87)

· Senator the Hon. John Button, Minister for Industry, Technology and Commerce (1987-88)

· The Hon. Bill Hayden, Minister for Foreign Affairs and Trade (1988)

· The Hon. Gareth Evans, Minister for Foreign Affairs and Trade (1988-91)

· The Hon. Michael Duffy, Minister for Trade Negotiations (1988-1990)

· The Hon. Neil Blewett, Minister for Trade Negotiations and Overseas Development (1990-91)

· The Hon. John Anderson, Deputy Prime Minister and Minister for Primary Industries and Energy (1996-98)

· Senator the Hon. Warwick Parer, Minister for Resources and Energy (1996-98)

· The Hon. Ian McLachlan, Minister for Defence (1998)

· The Hon. Bronwyn Bishop, Minister for Defence Industry, Science and Personnel (1998)

· The Hon. John Moore, Minister for Defence (1998-99)

· The Hon. Bruce Scott, Minister for Veterans’ Affairs and Minister Assisting the Minister for Defence (1998-99).

Prime Ministers with whose offices I had significant interaction were:

· Rt. Hon. Malcolm Fraser

· Hon. Bob Hawke

· Hon. John Howard

Context

In order to understand the circumstances which have necessitated the present Inquiry it is necessary to consider them in their historical context.  The Australian Public Service is the product in an Australian Federal setting of centuries of evolutionary development of Parliamentary democracy in the United Kingdom and its colonies and dominions, and of the institutional underpinnings of a system under which the Executive Government is drawn from the party which has the confidence of the lower house and is accountable for its actions to Parliament – the so-called Westminster system.

Prior to the Public Service reforms of 1984 Australia had a fairly classical Westminster system.  Ministers collectively set the strategic directions of the government of the day, establishing the policy priorities, the policy directions, and the resources to be provided in pursuance of all elements of its policy agenda. Individual Ministers exercised the powers given to them by the legislation they administered in accordance with the Administrative Arrangements Order, and gave directions to their Departments as they saw fit, having regard of course to the fact that they were answerable to their colleagues, the Parliament and the public for the directions they gave and for the consequences.

All Ministers were supported in their roles by a standing body – the Department – which  consisted for the most part of full time career officers, all of whom were required to compete on merit to win appointment to the offices they held.  The Departments themselves were the product of an evolutionary process from about Elizabethan times in which the oligarchs who sat around the Cabinet table had a Secretary to help them to order and carry out their business; over time as the role and complexities of government expanded, these Secretaries were supported by ever larger staffs to assist them to assist the Minister in the conduct of the Minister’s role and responsibilities.  

To this day, Departments have no other function than to assist the Minister with his/her duties within the legal framework of the Constitution and the law as enacted by the Parliament and interpreted in the Courts. The Departments are the Ministers’ resources, they are available to him/her at all times and for all lawful purposes.

Prior to the 1984 reforms each Department was led by an officer who was described as its Permanent Head and who, whilst removable from office or transferable to another office under certain circumstances, was for all intents and purpose permanent head in fact as well as in name.

The summation of this system is that there was a standing, professional, apolitical machinery of government – the Department and it officers – and that winning office at a Federal election conferred upon the successful party or coalition the right to the strategic direction of that machinery and to exercise all powers conferred upon Ministers by Federal legislation.

The 1984 amendments to the Public Service Act and the parallel introduction of the Members of Parliament (Staff) Act made, by design, some very significant changes to this system.  Prior to these amendments, s. 25(2) of the Public Service Act had provided that 

The Secretary of a Department shall be responsible for its general working, and for all the business thereof, and shall advise the Minister in all matters relating to the Department.

That sub-section was amended to read

The Secretary of a Department shall, under the Minister, be responsible for its general working and all the business thereof, and shall advise the Minister in all matters relating to the Department.

The rationale for this very significant change was spelled out by the then Minister assisting the Prime Minister for Public Service Matters, the Hon John Dawkins, in his Second Reading Speech on 9 May 1984.  Amongst the reasons given, Mr Dawkins said:

· There is a need for Ministers to supervise more closely the management of their departments and for departments to be more responsive and accountable to their Ministers.

· New arrangements need to be made for senior management in the Public Service to ensure a fully productive relationship between it and governments.

· Processes of resource allocation need to be improved by a closer involvement of Ministers.

This amendment introduced major role confusion into the respective roles of Minister and Secretary. Prior to the amendments the Minister 

· participated in the policy-making and resource allocation processes of government

· exercised powers under the legislation administered by the Department

· gave strategic and policy direction to the Department, 

· had a Secretary who served in effect as chief executive officer of the administrative machinery that assisted the Minister in relation to all Ministerial responsibilities, and was responsible for all matters relating to the business of the department, and

· had a small private office that provided secretariat services to the Minister and assisted the Minister in his/her party and Parliamentary roles.

From 1984 on, Ministers were to be involved in the management of the Department.  

The confusion was compounded by internal contradictions in the Second Reading Speech.  The legislation was going to “clarify the traditional understanding of the relationship between Ministers and secretaries to departments in relation to their responsibilities for the administration of departments”, and yet Ministers were to be involved in the management of their departments in ways never before contemplated by the Public Service Act.  This contradiction was tacitly acknowledged in the Second Reading Speech which noted that this closer Ministerial oversight would not apply “where specific powers are vested in a secretary by statute”.

This amendment to the Public Service Act by definition introduced into Commonwealth public administration a diffusion of responsibility, a reduction in the accountability of both Minister and Secretary, and as a necessary consequence of these outcomes, confusion about the roles and accountabilities of Ministerial staff, the numbers and role of whom were at the same time to be enlarged (see below).  If the Minister is involved in the management of the Department, it is a reasonable assumption that there will be Ministerial staff intervening in the business of the Department, with or without the knowledge of the Minister.

In his Second Reading Speech Mr Dawkins also made mention of Ministerial staff and referred to the matters to be enacted in the Members of Parliament (Staff) Bill:

The Government believes that Ministers should have assistance in key projects from able people who share the Government’s values and objectives or who can bring to the government relevant specialised or technically advanced skills…

…the Members of Parliament (Staff) Bill makes provisions for Ministers to be able to engage a limited number of consultants for work on nominated projects or reviews directly for a Minister, or on duties agreed between the Minister and the secretary to the department and under the secretary’s supervision and direction…

…

Provisions of the Members of Parliament (Staff) Bill will also empower Ministers …to engage their own personal staff…

A point to note here is the distinction drawn between 

· people who share the Government’s values and objectives;

· people with relevant specialised or technically advanced skills; and

· Ministers’ own personal staff.

It is relevant to the current inquiry that the role confusion introduced by the 1984 amendments was carried through into the Public Service Act 1999, s 57 of which reads:

57  Responsibilities of Secretaries


(1)
The Secretary of a Department, under the Agency Minister, is responsible for managing the Department and must advise the Agency Minister in matters relating to the Department.


(2)
The Secretary of a Department must assist the Agency Minister to fulfil the Agency Minister’s accountability obligations to the Parliament to provide factual information, as required by the Parliament, in relation to the operation and administration of the Department.

One of the outward signs of the changed role of Ministerial staff has been the steady discarding since 1984 of titles such as Private Secretary or Assistant Private Secretary, in favour of titles like Adviser, Senior Adviser etc.  The prevailing ethos seems to be that Ministerial staff are now advisers rather than providers of secretariat services.  In this respect they are very influential competitors with Departments for the Minister’s ear.  Regrettably, in that role they are subject neither to 

· The merit-based selection principles mandated for the full-time Public Service, nor

· The open, transparent value-for-money processes of competitive tendering for expert services.

Role and Purpose of MOPS Staff

In addressing any issues relating to the management of staff working in Ministers’ Offices, the means by which they are held accountable, the means by which their accountability, and the accountability of the Government for them, can be enhanced, it is of fundamental importance that their roles be clarified.  This will only be achieved in a robust and sustainable way if the respective roles of Minister and Department Secretary are themselves clarified.  The issues are far more fundamental than can be addressed simply by the introduction of Codes of Conduct, desirable as they might be as a supplementary measure.

Subject to this clarification, there is a need for tighter definition of the roles of Ministerial staff.  Many MOPS staff themselves do not seem to be sure whether they are providers of secretariat services, advisers in the substantive sense of providing advice that would be weighed in the process of the Minister making decisions in his/her Ministerial capacity, or Vice-Ministers – people who act for the Minister, making decisions and issuing instructions on his/her behalf.  

Under the current Act Ministerial staff are engaged by the Minister.  Their purpose is not defined by the Act – the framers of the legislation presumably regarded it as sufficient that the Minister wished to engage them.  Presumably what was envisaged was that they would facilitate the management of the Minister’s business.

Some part of that staff will necessarily be there to support the Minister in relation to the Minister’s Parliamentary role as a representative of an electorate, and the Minister’s role as a leading member of a political party.  The Minister’s staff acting in these roles should be all but invisible to the Department.  They are in effect separate domains of the Minister’s life and role.

There will be other staff whose role will be to support the Minister as Minister – as a member of the Executive Government.

It is hard for staff to combine these roles, and if they do it will always be difficult for others to know in which role they are acting.  Accordingly, it would be preferable for the Minister’s support staff to be divided into two distinct groups  - one supporting the Minister in his/her political roles, and the other supporting the Minister in his/her Ministerial role.

The Department is a full time professional advisory and administrative staff which under the direction of the Secretary is fully responsive and responsible to the Minister.  There is no need to appoint MOPS staff to protect the Minister from the Department.  If the Minister is not up to the role of leading the Department and transacting matters of national importance with the Secretary, it is neither possible nor appropriate to compensate for this through the activities of staff who are neither elected nor accountable.

Ministerial staff have no executive function in relation to the business of the Department.  As noted above, they used to be a secretariat for the organisation and management of the Minister’s business, but now even quite inexperienced people with little in the way of domain knowledge are commonly designated “advisers”.

Departmental Liaison Officers

Departmental Liaison Officers are public servants assigned to the Minister’s Office by the Secretary.  As such they are of course under the day to day control of the Minister, but it must be clear that they are accountable to the Secretary for providing to the Minister the services that the Minister requires in relation to the flow of advice from the Department to the Minister, and communication with the Minister in relation to the flow of advice.  They should be seen as representatives of the Secretary working inside the Minister’s office, and as such should be subject to the same accountabilities as other Departmental officers.

Accountability measures

There is a very important issue, raised directly by the terms of reference, concerning how Ministerial staff are to be held accountable to the government, the Parliament and the public.  

The single most important measure to improve the accountability of Ministerial staff and of all who deal directly with the Minister’s office would be to return to a system where all substantive communication between the Minister and the Department is in writing.  This is the way it used to be and it has much to commend it.  Reliance upon oral communication exposes the nation to three principal areas of risk in relation to the highest level affairs of state:

· authority: who is actually issuing this instruction? Is it the Minister in fact or is it someone purporting to act for the Minister?

· accuracy: who is being asked to do what, for what purpose, with what resources, and by when, and what precisely is the response of the Minister or the Department to the communication that initiated this exchange or sequence of exchanges?

· accountability: who did what, when, for what purpose, and on what authority?

Where there is no auditable paper trail, accountability becomes far more problematical.

All of the above-mentioned areas of risk to the quality, probity and accountability of public administration seem to have been present in the affair known as A Certain Maritime Incident, better known to the public as the Children Overboard Affair.

A fair rule of public administration would be that instructions that are not in writing do not exist.  This is not a trivial matter.  The institution of such a regime would mean that no officer or MOPS staff person could claim the protection of having acted in accordance with a lawful instruction of the Minister unless they can produce a written instruction signed by the Minister.  In cases of genuine emergency there should be no problem about providing promptly written confirmation of instructions.  In all cases of acting without written instructions, officers would be acting at their own risk and would be accountable for having done so.

It might be argued that this would be a cumbersome and old-fashioned approach, but when a choice has to be made, effectiveness is more important than efficiency in managing the affairs of the nation.  Getting it right first time and knowing who is accountable for what transpires has a lot to commend it. Note also that s13(2) of the Public Service Act requires that APS Employees “must act with care and diligence in the course of APS employment”.  For Departmental officers to require written direction before taking significant and irreversible steps would seem to be a minimum requirement for acting with “care and diligence”.

It is hard to argue that the abandonment of these traditional approaches has led to an enhancement of the quality of our public administration.  No amount of Values and Codes of Conduct will have any impact if there is no paper trail to underpin accountability.  Accountability depends upon systemic capacity to ascertain the facts.

It is also worth bearing in mind that in even the most minor transactions in our daily lives there is reliance upon credentials backed by signatures.  We cannot make even a minor purchase on credit or a minor withdrawal from a bank account without proof of identity and proof of the transaction supported by a signature, and whether we purchase on credit or for cash, we expect a receipt. How strange it is, then, that officials are prepared to act without question upon oral advice from a staffer that the Minister wants something to be done or something to be prevented from being done.  

Central to the issue of Ministerial staff acoountability, and a matter raised very strikingly by the Children Overboard Affair, is the question of whether members of Ministerial staff should be required to appear before Parliamentary Committees of Inquiry or other Parliamentary Committees.  

I would suggest that a regime along the following lines is practicable and strikes a fair balance between the confidentiality of transactions within the Minister’s Office and the accountability of Ministers and public servants to the Parliament: 

· Where the activities of Ministerial staff are confined to the provision of advice to the Minister, the confidentiality of that advice should be sacrosanct to the extent that it is today.  Any action taken pursuant to this advice would taken by the Minister or on the Minister’s instructions.  The Minister can be held fully accountable for this.  Under these circumstances there would be no requirement for the accountability processes to penetrate the internal workings of the Minister’s office, nor would this be desirable.

· Communications between Ministers’ staff and Ministers’ offices should enjoy similar levels of confidentiality under the same conditions.

· Ministerial staff should be fully accountable for all actions undertaken by them outside the confines of the internal Ministerial advisory processes, for example, all transactions they conduct with the Department, with other agencies, with private companies and with the general public. 

In respect of the latter point, it seems to me an intolerable situation that, as seems to be the case at the present time, members of Ministerial staff can give oral instructions to Departmental officials that purport to be instructions from the Minister, but being oral are susceptible to claims that the Minister was not aware of them, and yet the staff member concerned cannot be reached by due Public Service or Parliamentary processes.  

Similar concerns apply to the receipt of information or advice by Ministerial staff.  If information or advice is provided to Ministers’ offices by Departmental staff, only one of the following two approaches is tenable:

· The information or advice having been received by the Minister’s Office, it is deemed to have been received by the Minister him/herself, there being no conceptual distinction to be drawn for this purpose between the Minister and the Minister’s staff, or

· There being a conceptual difference between the Minister and the Minister’s staff, members of the Minister’s staff are liable to being tested as to what they did with the information or advice and when.

Addressing these issues is a matter of high importance.  They are the first line of defence for the Parliament and public in safeguarding our political system against the establishment of a political culture in which Ministers can operate in an environment of plausible deniability. 

Tenure of Secretaries

The measures proposed above:

· clarification of the roles of Ministers and Department Secretaries

· the consequent clarification of the roles and functions of Ministerial staff

· a requirement for all Ministerial instructions to be conveyed in writing as an essential and unavoidable condition for it to be established that the Minister has given an instruction, and 

· making Ministerial staff accountable for all actions they undertake beyond the giving of advice to the Minister

would go a long way towards establishing an effective accountability regime both for MOPS staff and for the Government in relation to the actions of MOPS staff.

In order for any regime governing the actions and accountabilities of MOPS staff to be robust and sustainable, it is essential that Department Secretaries be in a sustainable position to exercise their prerogatives as embedded in such a regime, ensuring for example that Departmental staff cannot be coerced or intimidated into behaviours that are not consistent with it.

This means that in order to achieve appropriate levels of accountability to the Parliament and the public it will be necessary to address the extraordinary lack of security in office of Department Secretaries under the Public Service Act 1999.  

Prior to the Public Service Act amendments of 1984 Department Secretaries were described as Permanent Heads and for most intents and purpose they were permanent in fact as well as name.  This seems to have led to a perception that Departments were not as responsive to the wishes of the government of the day as they might have been.  In that regard, no department in which I worked was ever in any doubt about its obligations for the whole-hearted implementation of government policy or its obligation to contribute effectively to the policy development process.

Be that as it may, the pendulum has now swung to a point where we are far from the optimum.  Secretaries are subject to removal from office by the Prime Minister at any time, subject only to a procedural fairness test that is itself purely procedural and does not require substantive issues of performance to be addressed.  In these circumstances, the Secretary is not in a strong position to contribute vigorously to the enforcement of appropriate standards of conduct.

We will probably never see a return to the days when Department Secretaries had long term tenure, but a situation in which they are in effect tenants at will is not conducive to good public administration.  An appropriate middle ground in my view would be to require that Secretaries be appointed for a full five year term, and that, having been appointed, they may only be removed from office for proven misbehaviour or incapacity.  Upon expiry of their terms Secretaries could be reappointed to their existing office or some other office, but there would be no presumption of reappointment beyond their current term.

Conclusions and recommendations

In summary, I would recommend that 

· in respect of the responsibilities of Department Secretaries, the Public Service Act 1999 be amended to restore in effect the status quo ante prior to the 1984 amendments, ie to establish that it is the Secretary who is responsible for the general working of the Department and the business thereof.

· whether or not that is done, the Members of Parliament (Staff) Act 1984 be amended to define the roles of Ministerial staff, and that that definition be consistent with the respective roles of the Minister and Secretary.

· it be made clear that instructions from the Minister only have force and effect when they are conveyed in writing, and that officers can rely upon having been instructed by the Minister only when they have instructions signed by the Minister or the Minister Assisting.

· the advice given to Ministers by MOPS staff continue to be confidential, but that MOPS staff be held accountable and subject to scrutiny by Parliament for all actions that go beyond that purely advice-giving function, including the obtaining of information and/or advice from Departments.

· the Public Service Act 1999 be amended to provide that Secretaries must be appointed for a five-year term, and that having been appointed they may be removed from office only for demonstrated incapacity or proven misbehaviour.

Paul Barratt

Principal

CEO Collegiate Pty Ltd.

23 May 2003

� Dates in parentheses are the dates of my working relationship with the Minister and his private office.
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