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18 September 2003

Alistair Sands

Secretary
Senate Finance and Public Administration References Committee
Parliament House 

Canberra  ACT  2600

Dear Mr. Sands

Inquiry into Members of Parliament Staff (MOPS)

At the Committee’s hearing on 2 September 2003 I undertook to provide further comments about the proposal made by Don Russell.  This letter outlines my views on the proposal.
Don Russell’s proposal, as described in his submission, is as follows:

If ministers disown their staff or seek to use the failings of their office to explain their own behaviour then their principal/senior adviser and potentially the Prime Minister’s Principal Adviser should appear before the Parliament to explain. … The general principle should be that staff are an extension of the minister and that the minister accepts responsibility for his or her staff. If the minister accepts this and what it implies, then the matter stops there. There is no need for ministerial staff to appear before Committees of the Parliament. If the minister disowns his or her staff or claims that his or her office failed in some task, then the principal/senior adviser should appear before the Parliament to answer questions on this matter. … If it is a matter where the principal/senior adviser should have consulted the Principal Adviser to the Prime Minister, then the Prime Minister’s Principal Adviser should also appear before the Parliament. Any other staff involved in the incident would also need to appear.  … The key point is that ministerial staff only appear before the Parliament in situations triggered by ministers where the minister in question publicly walks away from the central principle covering the accountability of their staff. In other words, if a minister publicly abandons the principle that his or her staff are extensions of themselves, then the principal/senior adviser and potentially other staff will appear before the Parliament. ... Attempting to include such a provision in the [MOPS] Act is probably unnecessary. If it is to happen, it will happen as a result of negotiations with the Prime Minister. [my italics]
This proposal has merit in that it creates incentives for ministers to account for, and take responsibility for, the actions of their staff. It reinforces the crucial principle that advisers are extensions of ministers and that therefore ministers should account for, and be responsible for, their actions.  A key issue is how the ‘trigger’ would work:  who should decide if an adviser should appear before committees of the Parliament to answer questions and on what basis?  What standards would a minister have to fulfil to avoid demands for his or her staff to appear before Parliament?  
The key phrases in Don Russell’s proposal are italicised: a minister must not ‘disown their staff’ or  ‘claim that the office failed in some task’, or ‘publicly abandon the principle that staff are extensions of themselves’.  What would these phrases mean in practice? For ministers to demonstrate that they accept the principle that staff are extensions of themselves, would it be sufficient for them to explain and account for the actions of their staff in Parliament, or before a Parliamentary committee, or would ministers need to be seen to have taken action against the adviser (by sacking them for example) or to have resigned themselves? Because this cannot be defined it is unlikely to be clear whether staff should appear before committees of Parliament in any particular case.   In reality such issues would be a matter of political debate, political pressure and political opportunity.  It is also likely that political opponents would always call for staff appearances to be triggered, to exploit the opportunity of prolonging the issue and causing greatest political embarrassment for the government.  
For this reason the wording of the ‘trigger’ would be crucial.  Don Russell’s submission contains two distinct conditions:  ministers ‘disowning’ their staff and ministers claiming their office failed in some task.  These are very different.    In an example from the period of my research, in 1992 Senator Gareth Evans was accused of misleading Parliament when he denied knowledge of some of Senator Graham Richardson’s activities in the ‘Marshall Islands Affair’, yet it was found that a fax had been sent to his office communicating this information.  One of his advisers had not passed on the information to the minister.  In this case Evans explained in Parliament what had occurred and gave reasons why the adviser had failed to pass on the information (because the information did not seem important at the time, because of staff shortages and that fact the minister was overseas, and because other dramatic incidents were occurring on that day).  While Evans was willing to provide a full account of his staff’s actions, he was not willing to resign (as the Opposition  was calling for him to do) as he felt the adviser’s actions were not a case of ‘wrongdoing’ or ‘blameworthy conduct’.   In this case, Evans did not disown his staff, but he did claim his staff had failed in some task.  Therefore if the proposed trigger had existed in 1992 Parliament would have been entitled to question his staff about this failure.   If this had occurred, more information would have come to light about what happened but it would not have changed the accountability situation, as the minister was already taking responsibility for his adviser’s actions.  However he may have faced pressure to take greater responsibility by sacking his adviser or resigning himself.

Thus Don Russell’s proposal contains two very different conditions for triggering staff appearances before committees; and claiming that their office ‘failed in some task’ may not indicate that a minister has publicly abandoned the principle that staff are extensions of themselves.  For this reason the trigger would need to be carefully worded to ensure it operated as framers intended it to.
A positive outcome of such a proposal would be much greater debate in Parliament about whether ministers are taking responsibility for their advisers’ actions and how this should occur.  It may result in ministers giving better accounts of the actions of their staff  in Parliament  or more often appearing before Parliamentary committees to answer for their staff.  However it is most likely to result in more political conflict between Parliamentary committees and governments, while empowering committees to apply greater pressure to governments in these standoffs.  It is likely to make it harder for ministers to ‘tough out’ political controversies and to increase the scrutiny and political penalties in such situations.  For these reasons I support the proposal, though I believe careful wording of the ‘trigger’ would be crucial.

Finally, were staff to appear before committees of Parliament as a result of this trigger I believe it is vital that ministers’ privacy is protected by placing restrictions on what could be asked of staff.  Such restrictions are central to the concept of executive privilege and need to be articulated.  Without strong protections and clear guidelines, it is unlikely that ministers will agree to their staff appearing before committees.  Limits could be placed on the operation of executive privilege such as in the US, where it cannot be used to cover up criminal activities.
As I stated at the hearings, there is an urgent need to improve and regulate the behaviour of ministerial advisers.  A code of conduct could be useful in articulating values and appropriate behaviours, and as a mechanism for training staff and promoting ethical behaviour.  It should not be the same code as applies to public servants.  We also need leadership by ministers and senior advisers in setting expectations for appropriate behaviour.
Thank you for the opportunity to provide my views to the inquiry.

Yours sincerely

Maria Maley
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