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27 August 2003
Mr Alistair Sands
Secretary

Finance and Public Administration

  References Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Dear Mr Sands

Members of Parliament Staff — Code of Conduct — Operation

The committee has invited me to set out views on how a statutory code of conduct applying to staff employed under the Members of Parliament (Staff) Act 1984 would be administered.

I offer the following scheme.

(1) A one-person tribunal would be appointed. The appointment would be on the nomination of the government with the approval of both Houses of the Parliament. The tribunal would not be combined with any other office. The appointee would have no current or previous involvement in the political system. The appointment would be for a five-year term. The appointee would be removable only on the grounds of proved misbehaviour, incapacity or insolvency, by resolution of both Houses. Statutory provision would be made for (modest) funding and staffing.
(2) The function of the tribunal would be to receive and investigate complaints of breaches of the code alleged against staff employed under the Act, whether private senators’ and members’ staff or ministerial staff. Complaints could be received from any source. Only complaints deemed by the tribunal to be worthy of investigation would be investigated. The investigation would be conducted in private and on a confidential basis.

(3) The tribunal would have no powers to compel the production of information, but would be able to seek and receive relevant documents and interview relevant persons. (If powers to compel information were provided, it would be very complicated to deal with all the necessary exemptions, such as parliamentary privilege, cabinet confidentiality, legal professional privilege etc.) Any lack of cooperation with an inquiry could be the subject of report under the following provisions.

(4) The tribunal would make findings and recommendations and report these on a confidential basis to the employing senator or member. The recommendations would relate to breaches found by the tribunal and the prevention of future breaches. The recommendations could include rearrangement of duties and work practices, counselling, retraining, and, in serious cases, termination of employment. The employing senator or member would be asked to report to the tribunal on actions taken.
(5) If a breach occurs in consequence of the instructions or work practices of the employing senator or member, this would be identified in a report.

(6) In cases of breaches involving ministerial staff, the tribunal would have the option of making the report to the Prime Minister as well as to the employing senator or member.
(7) In cases where the tribunal considers that no action, or inadequate action, has been taken by an employing senator or member, or by the Prime Minister in relation to ministerial staff, in respect of breaches found by the tribunal and reported, and in cases of repeated breaches, the tribunal could report such cases to the relevant House.

(8) If the tribunal considers that breaches have arisen from systemic problems in the work of employing senators or members or their staff, the tribunal could report those problems to the Houses, with or without identification of particular cases, with recommendations for remedial action.
(9) If the tribunal finds any possible breaches of the criminal law, these could be referred to the Australian Federal Police for further investigation, or, before or after such investigation, to the Director of Public Prosecutions for consideration of prosecution.

(10) Any action adverse to a person taken as a result of a recommendation of the tribunal would be subject to an appeal to the Administrative Appeals Tribunal.

(11) Findings and recommendations of the tribunal, and actions taken as a result, would be subject to judicial review on legal grounds. The action of reporting to the Houses and the publication of reports by the Houses would of course not be reviewable.
(12) The tribunal would make an annual report to both Houses on the work of the tribunal, with any recommendations for any changes to the operations of the tribunal.

This scheme would rely initially on voluntary cooperation, and in the last resort on public exposure as the ultimate sanction. I think that these are the appropriate mechanisms in this area.

I could expound the reasons for each of the features of this proposed system, but it may be best to leave that for any questions the committee wishes to ask. I would be pleased to respond to any such questions.

Yours sincerely

(Harry Evans)
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