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22 May 2003
Mr Alistair Sands
Secretary

Finance and Public Administration

  References Committee

The Senate

Parliament House

CANBERRA    ACT  2600

Dear Mr Sands

Accountability of staff employed under
Members of Parliament (Staff) Act 1984

Thank you for your letter of 7 April 2003, in which the committee invites me to make a submission on its terms of reference relating to the accountability of persons employed under the Members of Parliament (Staff) Act 1984.
The following observations are offered on the role and accountability of such staff, who are here referred to as personal staff. This submission considers mainly ministerial staff, but is applicable to some degree to personal staff employed by members of the Parliament other than ministers. 
The reference of this matter to the committee arises from a widespread perception that there are significant problems with the role and accountability of personal staff. That perception was strongly reinforced by the matters uncovered by the Select Committee on a Certain Maritime Incident. 
The terms of reference also carry an implication that those problems may be addressed by changes to legislation and other forms of rule-making. It is suggested, however, that the problems do not arise from incomplete or inadequate legislation or rules as such, but from cultural factors.

The roles actually performed by personal staff vary greatly. Some are virtually indistinguishable from traditional public servants: they provide advice and assistance to their employing members and act as their faithful agents, leaving political judgment and political action to their members. Some are highly politically partisan and active players in the political process. Some are models of rectitude and reticence. Some meet the description of the felicitous American phrase “junk-yard attack dog”.
 The problems which have arisen are associated with those who are towards the latter end of the spectrum. They are problems arising from the culture of those personal staff.

The major determining factor in this variation of culture is the culture of the employing member. Some members expect their personal staff to fit into the traditional public service model; others want to make use of partisan and active staff who provide not only a sword but a shield in the political battles. Non-ministerial personal staff are quite likely to fit the traditional public service model. Ministerial staff are now much less likely to fall into that category. Thus the concentration on ministerial personal staff. 
Role of ministerial staff

The role of ministerial personal staff in theory, if there is a theory, is that of advisers, assistants and agents of their employing minister. This theory has long been belied by the reality. Their role has long gone beyond advice and personal assistance. As active participants in the political process, they:
· control access to ministers

· determine the information which reaches ministers, particularly from departments and agencies

· control contact between ministers and other ministers, other members of the Parliament and departments and agencies

· make decisions on behalf of ministers

· give directions about government activities, including directions to departments and agencies

· manage media perceptions and reporting.

Each of these functions has an extreme and illegitimate content, whereby such staff:

· ensure that those who would tell ministers what they do not want to know do not have access

· provide “deniability” by ensuring that ministers can profess ignorance of information which becomes politically inconvenient to know

· ensure that persons out of favour for political reasons are denied contact, and those in favour are provided with contact

· provide “deniability” for decisions which ministers may claim not to have made themselves

· browbeat and intimidate public servants to ensure that public service performance accords with political objectives

· put out misinformation and partial and selected information to ensure that the “right story” is reported, and ensure that journalists who recount the “right story” are favoured with further information, while those who do not are punished with lack of information.
This culture of politically active ministerial staff, able and willing to do anything to assist the political cause of their minister and government, in the long run causes more harm to governments than good, as it leads to, or exacerbates, difficulties such as those exposed by the Select Committee on a Certain Maritime Incident. They were only the most recent of a string  of similar difficulties over recent years. Nonetheless, some ministers appear to encourage these kinds of activities.
The most serious harm caused by this culture is to a professional and non-partisan public service. In the seminars conducted by the Senate Department for senior public servants on interaction with the Senate and its committees, it has been made clear by many officers that they think it is safer to do whatever they are asked to do by ministerial staff, even if that extends to misleading senators, and that their careers are likely to be harmed by excessive scrupulousness about their proper role in government. Some public servants seek to enhance their careers by following the pattern set by ministerial staff. This soon leads to an antagonistic attitude to the Senate and its committees, instead of the professional and helpful relationship which some public servants still succeed in maintaining.
Legislation and rules
Like all cultures, the culture of the highly partisan staff is not very amenable to change by legislation and rules. When it is considered that it is a culture of some of the employing ministers which would have to be changed, the difficulties are seen to be compounded. Legislation and rules, however, may set standards and gradually impose those standards as those which are required by the legislature.

That is the solution which has been recommended, and resorted to, in other jurisdictions. The problems here identified have appeared in the United Kingdom, perhaps in a more severe form than in Australia. Ministerial personal staff (referred to there as “special advisers” to distinguish them from public servants) have been found to be practising all of the black arts listed above, especially manipulating public servants and “spin-doctoring” (manipulating, even falsifying, the news). The Committee on Standards in Public Life, established in response to earlier malfeasances in government, recently presented a report on the subject.
 The report recommends that “special advisers” be regulated by legislation, and by a code of conduct. The report includes the following recommendations:

(a)
A clear statement of what special advisers cannot do should be set out in primary legislation.

(b)
Special advisers should not:

(i)
ask civil servants to do anything improper or illegal, or anything which might undermine the role and duties of permanent civil servants;

(ii)
undermine the political impartiality of civil servants or the duty of civil servants to give honest and impartial advice to Ministers;

(iii) 
have any role in the appraisal, reward, discipline or promotion of permanent civil servants;


…. special advisers should not:

(iv)
have powers to authorise the spending of government money;

(v)
have any role in the line management of civil servants;

….

(vii)
have any other executive powers.

This kind of legislative prescription is not likely to be observed without some mechanism for enforcement. It may well be imagined that some personal staff would regard it as a subject of humour. Senior ministerial staff are powerful and feared, not because they possess any formal powers, but because they have the ears of ministers, control access to ministers, and are able to make decisions which in practice cannot be challenged. Legislative prescriptions and rules are not effective against this kind of informal power in the absence of provision for enforcement. 

The United Kingdom report appears to contemplate the continuation of existing disciplinary procedures for special advisers who breach the proposed rules and code of conduct. Because there is no clear statutory distinction between “special advisers” and civil servants, it appears that the former are already subject to civil service disciplinary procedures, and some were apparently disciplined in consequence of their more notorious activities.

Accountability mechanisms
It is clear that, at present, there is in Australia virtually no accountability attaching to personal ministerial staff performing de facto executive roles.

It would be appropriate to make a statutory prescription of the tasks that personal staff may and may not perform, to provide a code of conduct and to provide some enforcement procedure. I suggest a special tribunal to receive and investigate complaints about breaches of the statute and the code of conduct on the part of personal staff, with the ability to apply remedies. Such a tribunal need not be large or expensive, and its mere existence would be a strong deterrent to the kinds of activities which have led to the existing problems. 
In framing these kinds of accountability provisions, there would be a case for imposing more stringent requirements on ministerial staff than on other members’ personal staff, because of the place of the former in the executive government and the greater accountability of the executive government to Parliament. Perhaps the suggested tribunal should only make recommendations to the employing members in the cases of non-ministerial personal staff.

If the tribunal were to find that an offence by a personal staff member occurred in accordance with the instructions of a minister, the matter could be reported to the Parliament and referred to the Prime Minister for appropriate action. This would mean that such a circumstance would become a matter of political responsibility.
Apart from legislative prescription of the role of personal staff, a code of conduct and an enforcement mechanism, there is the wider question of accountability to the Parliament for the activities of personal staff.

If those activities are regulated in the manner proposed, this question would become much less pressing. Nonetheless, it should be made clear that the suggested extra-parliamentary accountability framework would not remove accountability to Parliament; on the contrary, that accountability should be reinforced.

In the first place, no credence should be given to the newly-invented doctrine that ministerial staff possess some kind of legal immunity against parliamentary accountability. That doctrine, devised for short-term use in the Select Committee on a Certain Maritime Incident, should not be allowed to poison the accountability well, given that there is no judicial authority for it. If given any credence it will soon spread to other categories of persons, such as ministers’ friends and relatives.

In the absence of any legal immunity, there is still a view held by many members that there ought to be a convention that personal staff should not be required to give evidence about the activities of their employing members. It should be made clear that this postulated convention could arise only on the basis that personal staff act only as the agents of their employing members, and their employing members accept total responsibility for the activities of their personal staff.
Even in that situation, there may be circumstances in which parliamentary inquiries need to take evidence from personal staff to clarify circumstances of fact or to confirm the evidence of others. There should be no barrier in principle to the giving of such evidence by personal staff.

I would be pleased to amplify or clarify these observations should the committee so require.
Yours sincerely

(Harry Evans)

� 	This expression is reported by Professor Patrick Weller, Don’t Tell the Prime Minister, 2002, p. 72.





� 	Defining the Boundaries within the Executive: Ministers, Special Advisers and the permanent Civil Service, Ninth Report, 2003. The quoted passages are from recommendation 18.
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