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1. EXECUTIVE SUMMARY
In this submission, the National Archives of Australia seeks to do the following things:

· describe the role of the National Archives as it pertains to this Inquiry;

· describe how the Archives Act 1983 applies to parliamentarians, their staff and departmental liaison officers [see terms of reference (d) and (h)];

· comment on the standard of recordkeeping in ministerial offices;

· outline the guidance on recordkeeping that the Archives has developed for the Commonwealth jurisdiction and the services it provides to parliamentarians and their staff [see terms of reference (e)]; and

· encourage the development of a code of conduct and other procedural guidance to improve the accountability of MOPS staff and departmental liaison officers, particularly through better recordkeeping [see terms of reference (f)].

2. ROLE OF THE NATIONAL ARCHIVES

In the interests of accountable government and for the benefit of the community, the National Archives of Australia promotes reliable recordkeeping and maintains a visible, accessible and known collection. To this end the Archives enables and promotes best practice in the management of Commonwealth records from the point of creation for as long as required to support the needs of government and the people. Its advice covers records in all formats (including electronic records).

The National Archives derives its mandate and powers from the Archives Act 1983. Section 5 of this Act states, inter alia, that the functions of the Archives are:

· to ensure the conservation and preservation of the existing and future archival resources of the Commonwealth;

· to encourage and foster the preservation of all other archival resources relating to Australia;

· to promote, by providing advice and other assistance to Commonwealth institutions, the keeping of current Commonwealth records in an efficient and economical manner that will facilitate their use as part of the archival resources of the Commonwealth; and

· to ascertain the material that constitutes the archival resources of the Commonwealth.

3.
OBLIGATIONS OF MEMBERS OF PARLIAMENT STAFF AND DEPARTMENTAL LIAISON OFFICERS UNDER THE ARCHIVES ACT 1983

The terms ‘Commonwealth institution’ and ‘Commonwealth record’ have specific meanings under the Archives Act 1983 and determine to what extent parliamentarians, their staff and departmental liaison officers are bound by the Act’s provisions.

According to legal advice obtained by the National Archives:

(a)
 records created or received by an officer of a Commonwealth institution (for example a departmental liaison officer) in the course of carrying out their official functions are prima facie the property of the Commonwealth and must be managed in accordance with the Archives Act;

(b) subject to (c) and (d) below, records created or received by a Member of Parliament in their official capacity are prima facie their personal property. They are not Commonwealth records for the purposes of the Archives Act;

(c) where a Member of Parliament is also a presiding officer or member of a parliamentary committee, their records may, in some circumstances, be records of the Senate or House of Representatives and therefore Commonwealth records for the purposes of the Archives Act;

(d) where a Member of Parliament is also a Minister, records created or received in their official capacity as Minister are prima facie the property of the Commonwealth and must be managed in accordance with the Archives Act. This does not include personal papers, party political records, or records relating to constituents. However, in some cases, a record may have both official and personal elements, for example, (i) a Minister’s appointment diary may contain details of official meetings with agency staff and also family commitments, and (ii) a subject file may contain papers relating to ministerial responsibilities as well as party political material and representations from constituents; and

(e) in the case of a Member’s staff, records are prima facie the personal property of the staff or of the Member except where the Member is also a Minister or member of a parliamentary committee [see (c) and (d) above]. They are not Commonwealth records for the purposes of the Archives Act.

It is easy to see from this advice, that the creation and management of official Commonwealth records and personal records requires careful consideration by parliamentary members and their staff to ensure that public accountabilities and private interests are safeguarded.  The National Archives provides all parliamentarians and their staff with general recordkeeping advice to promote good recordkeeping practice, to ensure that parliamentary and electorate business is conducted efficiently and accountably, and to raise awareness of the contribution of Commonwealth records to the archival resources of the nation.

The Archives provides advice to parliamentarians on recordkeeping by:

· participating in induction seminars for new parliamentarians and staff;

· contributing to the Department of Finance and Administration’s Senators and Members Electorate Office Handbook as well as the DOFA website restricted to parliamentarians;

· visiting parliamentarian offices and responding to telephone requests to provide advice on records management; and

· providing written advice on records management (including the creation, control, preservation and disposal of records) to parliamentarians and their staff.

In its advice to parliamentarians and staff, the Archives stresses that the main objective of making records is to ensure that parliamentary and electorate business is conducted efficiently and accountably. To achieve this, records must be created and organised in a way that facilitates access for as long as they are needed for legal, reference and other business purposes. The advice and training provided by the Archives is designed to help parliamentarians and their staff understand and fulfil their responsibilities in this area.

4.
recordkeeping in ministerial offices

The quality of recordkeeping in Ministerial offices has attracted considerable attention in recent years, including public scrutiny by the Australian National Audit Office (ANAO) and various parliamentary committees.  These have included the ANAO’s inquiries into the Community Cultural, Recreational and Sporting Facilities Program (Audit Report No.9, 1993-94), Magnetic Resonance Imaging Services (Audit Report No.42, 1999-2000) and Examination of the Federation Cultural and Heritage Projects Programme (Audit Report No.30, 1999–2000) and, more recently, the Report of the Senate Select Committee on a Certain Maritime Incident (October 2002). In these and other instances, deficiencies have been identified in the way in which ministerial deliberations, decisions and actions relating to key functions, programs and significant issues faced in governing Australia have been documented.

As previously mentioned, records created or received by, or on behalf of, members of Parliament in their official capacity as Ministers are Commonwealth records and represent a significant component of the archival resources of the nation.  In the Archives view, it is vital that such evidence is properly managed in accordance with appropriate standards of practice.

5. guidance on recordkeeping provided by the national archives

The National Archives is committed to promoting full and accurate recordkeeping across the Commonwealth jurisdiction. It is the Archives contention that good government requires good recordkeeping. Good recordkeeping supports efficiency and accountability through the creation, management and retention of meaningful, accurate, reliable, accessible and durable evidence of government activities and decisions. Good records are necessary for government to keep track of what it has done, so that its future activities can be pursued on the basis of a full and accurate knowledge of what has occurred and what has been decided in the past. Retention of the corporate memory of government, in the form of records, helps parliamentarians, their staff, government officials and those they advise perform their duties efficiently and ensures that audit trails necessary for democratic accountability and transparency are maintained. Good recordkeeping also helps to protect the legal, financial and other interests of government.

The Archives provides advice on good recordkeeping through its e-permanence suite of standards, manuals and guidelines launched in March 2000 (see http://www.naa.gov.au/recordkeeping/). The e-permanence suite has been endorsed by the Australian National Audit Office, which uses it as a benchmark in its assurance audits on agency recordkeeping, and by the Australian Public Service Commission, which uses it as a benchmark for its annual State of the Service reports. The e-permanence products are aligned with the Australian Standard for Records Management, AS ISO 15489-2002, and its predecessor 
AS 4390-1996. In the Archives view, compliance with the principles and practices outlined in AS ISO 15489 and elaborated in the e-permanence products satisfy the best interests of government and the wider community from the point of view of cost-efficiency, accountability, public confidence and good governance.

Of particular relevance to this Inquiry is the concept of recordkeeping responsibilities outlined in Part 1 Clause 6 of the Australian Standard, AS ISO 15489 and echoed in the Archives’ e-permanence guidance. According to the Standard, organisations should:

· establish, document, maintain and promulgate policies, procedures and practices for records management to ensure that its business need for evidence, accountability and information about its activities is met; and

· records management responsibilities should be defined, assigned and promulgated  …  so that, where a specific need to create and capture records is identified, it should be clear who is responsible for taking the necessary action.

6.
improving the accountability of mops staff

The Public Service Commissioner’s Directions, issued pursuant to Section 11 of the Public Service Act 1999 identifies agency heads as responsible for the standard of recordkeeping within their organisations and cites the existence and maintenance of good recordkeeping systems as a means by which an agency can demonstrate that due process has been followed in its actions and decisions (see Public Service and Merit Protection Commission, Values in the Australian Public Service (2000) at http://www.apsc.gov.au/publications00/
values6.htm). The National Archives strongly recommends the inclusion of similar statements of responsibility and performance measures in any code of conduct developed for Members of Parliament staff. The Archives would also welcome the development of a set of general recordkeeping principles, based on the Australian Standard for Records Management, AS ISO 15489-2002 and the e-permanence suite of products, to underpin the code of conduct. These principles should cover the following topics:

· legal status of records (including distinctions between Commonwealth and personal records);

· creation, control and preservation of records;

· public access to records;

· privacy protection; and

· disposal of records.

7.
conclusion

The Archives urges the Senate Finance and Public Administration References Committee to acknowledge that records created or received by, or on behalf of, Ministers in the course of undertaking their ministerial responsibilities are Commonwealth records and that ministerial offices have a special duty of care to ensure that such records are managed in accordance with the Archives’ e-permanence suite of standards and policies.

The National Archives also encourages the Committee to emphasise the need for Members of Parliament staff and departmental liaison officers to observe minimum standards of recordkeeping practice to ensure that parliamentary and electorate business is conducted efficiently and accountably. Such standards should be based on the Australian Standard for Records Management, AS ISO 15489, the best practice e-permanence advice and, where relevant, the requirements of the Archives Act 1983. The Archives recommends the codification of recordkeeping responsibilities and practices, in support of a broader code of conduct, as an effective means to promote the proper management of parliamentary and electorate business.




                                                                                 











