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25 January 2001

Ms Helen Donaldson

Secretary

Finance and Public Administration

  References Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Dear Ms Donaldson

OASITO — contract evaluation reports

You asked for advice on the letter dated 24 January 2001 from the Office of Asset Sales and IT Outsourcing (OASITO), in which OASITO declines to provide evaluation reports relating to certain contracts which have been let.

The substantive point of the letter is contained in the following sentences:

OASITO has received legal advice that the disclosure of evaluation reports may create a significant risk of litigation to the Commonwealth. Accordingly, it is OASITO’s preference not to provide evaluation reports to the Senate Committee as it may not be in the public interest given such action may leave the Commonwealth exposed to legal action.

Before proceeding to that substantive point, I observe that the letter makes reference to the Freedom of Information Act. The relevance of this reference to that Act is not clear. The letter says that the Act “provides some guidance on the issues”. OASITO must be aware that the Freedom of Information Act has no application to the disclosure of information to a House of the Parliament or to a parliamentary committee. The only relevance of the Act is that it provides a checklist of grounds on which exemption from disclosure may be claimed for documents. Those grounds may be advanced to a parliamentary committee in the hope of persuading a committee that it should not persist with a requirement for a particular document because the disclosure of the document would be harmful in some specific way, but a committee is not bound to accept such an argument simply because the ground for non-disclosure is listed in the Freedom of Information Act, and is certainly not bound by the Act.

Turning to the substantive point made in the letter, it is misconceived. As is made clear by paragraph 16(2)(b) of the Parliamentary Privileges Act 1987, the presentation or submission of a document to a House of the Parliament or to a parliamentary committee is a proceeding in Parliament, and as a proceeding in Parliament it cannot be impeached or questioned before any court or tribunal, and nor can it be used against a party in any proceedings relevant or irrelevant. The disclosure of a document to a parliamentary committee therefore cannot expose the Commonwealth to legal action.

It would be very surprising if any source of legal advice resorted to by OASITO is ignorant of this point. Government legal advisers are well aware of it. It is to be noted that OASITO’s letter states that the legal advice is to the effect that “the disclosure of evaluation reports may create a significant risk of litigation to the Commonwealth”. This summary of the advice does not indicate that the advice states that the provision of the reports to a parliamentary committee would create such a risk. The disclosure of the reports by other means and in other contexts may well put the Commonwealth in breach of its contractual obligations and expose it to risk of litigation, but there is no such risk with the provision of the reports to a parliamentary committee. It would be surprising if any legal advice suggested otherwise. The way in which the legal advice is paraphrased in the letter suggests some obscuring of what the advice actually says. As summarised in the sentence quoted, the advice does not support the following sentence to the effect that there is risk of legal action in the provision of the reports to the committee.

I suggest that the committee write to OASITO pointing out the law of parliamentary privilege as explicated in section 16 of the Parliamentary Privileges Act, asking whether the legal advice actually says that there would be risk of legal action resulting from the presentation of the reports to the committee, and suggesting that OASITO reconsider its position in light of the Parliamentary Privileges Act.

Please let me know if I can be of any further assistance to the committee in relation to this matter.
Yours sincerely

(Harry Evans)
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