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13 February 2001

Ms Helen Donaldson

Secretary

Finance and Public Administration

  References Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Dear Ms Donaldson

OASITO — contract evaluation reports  (2)

You asked for advice on the letter dated 8 February 2001 from the Office of Asset Sales and IT Outsourcing (OASITO), following the advice of 25 January on OASITO’s letter of 24 January.

OASITO now appears to concede that the provision of the tender evaluation reports to the committee would be protected by parliamentary privilege and could not be made the subject of any litigation.

Another objection to the provision of the reports, however, is now raised. This is that the content of the documents may be revealed by their provision to the committee, and “armed with the knowledge of such information, aggrieved tenderers may seek other avenues, including discovery, to obtain copies of the evaluation reports or parts of them and, potentially, other sensitive documentation or information relating to the reports”, thereby posing a risk of litigation.

The first point to be made about this is that the provision of the reports to the committee would not reveal anything to tenderers unless the committee were to publish the reports.

More significantly, however, the provision of the reports to the committee would not affect, one way or the other, the ability of litigants to obtain copies of them by discovery of documents through the courts. Any other party is at liberty to commence an action against the Commonwealth and to seek discovery of relevant documents at any time. Tenderers would know the general nature of the documentation associated with the evaluation of tenders; they would know, for example, that there would be tender evaluation reports, and they could seek discovery of such documents as might be relevant to their action. Disclosure of the reports through the committee might alert litigants to the existence of other documents they could seek through discovery, but the process of discovery in itself is quite capable of leading them to all relevant documentation in any event.

Perhaps the unsuccessful tenderers would discover in the reports some errors or defects in the evaluation process which would provide them with grounds for litigation. If that is the apprehension, OASITO could acquaint the committee with the problem and ask that the relevant material not be published.

The possibility of litigants using discovery, therefore, is not a persuasive reason for withholding the documents from the committee.

The sentence in my earlier advice which is quoted in this OASITO letter did not refer to the possibility of discovery, but to the disclosure of documentation to another party breaching a confidentiality provision of a contract.

The letter also refers to the possibility of disclosure of the reports causing commercial damage to the tenderers. If the committee is persuaded that there is such a possibility, the committee may avoid the danger by refraining from publishing relevant parts of the reports provided to it.

Please let me know if I can be of any further assistance to the committee in relation to this matter.
Yours sincerely

(Harry Evans)
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