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AUSTRALIAN SENATE
FINANCE AND PUBLIC ADMINISTRATION
REFERENCES COMMITTEE

PARLIAMENT HOUSE

CANBERRA  ACT  2600

Telephone: + 61 2 6277 3530
Facsimile: + 61 2 6277 5809

1 February, 2001

Mr Ross Smith

Chief Executive Officer

OASITO

Level 2

28 National Circuit

FORREST ACT 2603

Dear Mr Smith

Inquiry into Whole of Government IT Outsourcing Initiative

I refer to your letter of 24 January 2001, responding to the Committee's request for documentation.  The Committee has now had an opportunity to formally consider your response.

The Committee is concerned that much of the documentation requested has not been provided.  In particular, the Committee is concerned about your comments, firstly that requests for access to evaluation reports generally arise in the context of Freedom of Information requests and secondly, that disclosure of evaluation reports creates a significant risk of litigation to the Commonwealth.  I will address each of these points in turn.

The application of the Freedom of Information Act to the Parliament

The Freedom of Information Act has no application to the disclosure of information to a House of the Parliament or to a parliamentary committee – the Act does not bind Parliament or its committees.  Agencies who have a genuine concern about the disclosure of information to a parliament might want to refer to the grounds on which exemption from disclosure may be claimed, as a basis for persuading a committee not to persist with a requirement for a particular document because disclosure would be harmful in some specific way.  However, as you note in your letter, the FOI Act provides guidance only, and a committee is not bound to accept such an argument, simply because the ground for non-disclosure is listed in the Act.  

Risk of litigation to the Commonwealth

Advice from the Clerk of the Senate indicates that your concerns about the provision of the documentation to the Committee and the potential for risk of litigation to the Commonwealth are misconceived.  The Clerk has advised:

As is made clear by paragraph 16(2)(b) of the Parliamentary Privileges Act 1987, the presentation or submission of a document to a House of the Parliament or to a parliamentary committee is a proceeding in Parliament, and as a proceeding in Parliament it cannot be impeached or questioned before any court or tribunal, and nor can it be used against a party in any proceedings relevant or irrelevant. The disclosure of a document to a parliamentary committee therefore cannot expose the Commonwealth to legal action.

…The disclosure of the reports by other means and in other contexts may well put the Commonwealth in breach of its contractual obligations and expose it to risk of litigation, but there is no such risk with the provision of the reports to a parliamentary committee.

In view of the above advice, I reiterate the request contained in the letter of 19 December 2000, for the evaluation reports.  The Committee further requests that you provide copies of the legal advice sought by you on this matter.  

Where the contracts are concerned, I note your advice that you are seeking the views of the parties to those contracts.  You should ensure that the specifics of those views are communicated to the Committee along with your response.  I should point out to you that the Committee would be concerned if OASITO is not making clear in its RFT documentation and in any discussions with potential contractual partners, that the Parliament and its committees have rights of access to all documentation, that those rights of access extend beyond 'Government representatives' to the Parliament and its committees.  

I would expect to receive further documentation, especially the evaluation reports, prior to the hearing scheduled for Wednesday next week.  I have forwarded a copy of this letter to Minister Fahey for information.

Yours sincerely

Helen Donaldson

Secretary
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