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ACCOUNTABILITY TO THE SENATE IN RELATION TO GOVERNMENT CONTRACTS

SUBMISSION FROM THE DEPARTMENT OF INDUSTRY, SCIENCE AND RESOURCES

The key responsibility of the Department of Industry, Science and Resources is to provide advice to other Government agencies and to portfolio Ministers on issues relating to a broad range of Australian industries, including resources and energy, science and technology, sport and recreation,  and research and development.

It is the department’s role to provide quality analysis and policy advice to the Government and to deliver industry, scientific and sporting programs on its behalf.

Specific assistance is also provided in the form of grants, bounties and concessions for firms, either in particular industry sectors, or generally.

This submission addresses the broad question of accountability in relation to government contracts and the specific mechanism proposed by Senator Murray to enhance such accountability.  

To support the delivery of its programs ISR expensed $186.48 million to suppliers for the provision of goods and services during 1998-99.  At any one time the department manages around 200 goods and services contracts.  

The department also manages a large number of grant agreements.  During 1998-99 the department expensed $456 million on grants to business, state, territory and local governments, and non-profit institutions.   The majority of these grants are administered by AusIndustry as the program delivery arm of  the department.

The department supports openness and accountability in relation to government contracts, and agrees that the taxpayer is entitled to know what is being paid and what is being provided for the payment.  However, there are valid reasons for the treatment of some contractual information as confidential.   For example, some supply contracts may contain details of company cost structures, and some grant contracts may contain commercially sensitive information in relation to research and development.  The release of this information could be commercially damaging to an organisation.

The department's contracts include clauses that allow for Commonwealth access to contractor's premises and records.  The department is currently reviewing its standard service and consultancy contracts in light of the JCPAA inquiry into contract management, and will be including a provision providing specific access to contractors premises and records for the Australian National Audit Office.

Current clause

17. Access to Premises, Documents and Records

17.1
The Department, and other persons authorised by the Department, have the right of access to the premises of the Consultant at all reasonable times and the right to inspect and copy documentation and records, however stored, in the Consultant's possession or control. These rights may only be exercised for purposes associated with this Contract or any review of performance under this Contract.  The Department will also have access to any Commonwealth Material and Contract Material located on the premises of the Consultant.

17.2
The rights referred to in this clause 17 are subject to:

(a) the provision of reasonable prior notice by the Department;

(b) the Consultant's reasonable security procedures; and

(c) 
if appropriate, execution of a deed of confidentiality relating to non-disclosure of the Consultant's confidential information.

17.3
The requirement for access as specified in this clause 17 does not in any way reduce the Consultant's responsibility to perform its obligations in accordance with this Contract.

17.4
In exercising the rights granted by this clause 17, the Department shall not interfere with the Consultant's performance under this Contract in any material respect.  If, in the Consultant's reasonable opinion there is likely to be a significant delay in the Consultant discharging an obligation under this Contract because of a cause beyond the reasonable control of the Consultant and as a direct result of the Department's action under this clause 17, the Consultant may request a reasonable extension of time.

17.5
The Department shall not refuse a request for extension of time under this clause 17 without reasonable grounds for doing so.

17.6
The Consultant must ensure that any subcontract entered into for the purpose of this Contract contains an equivalent clause permitting the Department, and other persons authorised by the Department, to have access as specified in this clause 17.

Additional clause

18.
Access to Premises, Documents and Records by the Australian National Audit Office

18.1
The Auditor-General or a delegate of the Auditor-General, for the purpose of performing the Auditor-General’s statutory functions, may, at reasonable times and on giving reasonable notice to the Consultant:

(a) require the provision by the Consultant, its employees, agents or subcontractors, of records and information which are directly related to the contract; 

(b) have access to the premises of the Consultant for the purposes of inspecting and copying documentation and records, however stored, in the custody or under the control of the Consultant, its employees, agents or subcontractors which are directly related to this Contract; and where relevant

(c) inspect any Commonwealth Material and Contract Material held on the premises of the Consultant.

18.2
The Consultant shall ensure that any subcontract entered into for the purpose of the Contract contains an equivalent clause granting the rights specified in this clause 18.

18.3
Clause 18 applies for the term of the Contract and for a period of five years from the date of expiration or termination.

In addition to the above clauses relating to access to contractors premises, documents and records, the department has the following standard provision in its service and consultancy contracts which applies to subcontracting, assignment and novation.  This provision allows for accountability should subcontracting or novation be required.

6.
Subcontracting, assignment and novation

6.1
The Consultant shall not, without the prior written approval of the Commonwealth, subcontract the performance of any part of the Consultancy Services.  In giving written approval, the Commonwealth may impose such terms and conditions as it thinks fit.

6.2
The Consultant shall be fully responsible for the performance of the Consultancy Services notwithstanding that the Consultant has subcontracted the performance of any part of the Consultancy Services.

6.3
The Consultant must not assign, in whole or in part, its rights and obligations under this Contract without the prior written approval of the Commonwealth.

6.4
The Consultant must not consult with any other person for the purposes of entering into an arrangement which will require novation of this Contract without first consulting the Commonwealth.

The current accountability measures for government contracts include public gazettal of contracts in excess of $2,000, and providing information on consultancies and grants in the Annual Report and in the supplementary information to the Annual Report.

The department believes that the resolution from Senator Murray could benefit from some clarification.  For instance, is the mechanism intended to apply to grants.  The department has a significant number of grant programs and has hundreds of current grant agreements, if the resolution were to apply to grants scarce resources would need to be redeployed to compile and maintain the list.

It is unclear whether the resolution is directed at the contracting out of government services or ordinary supplier contracts like those for the provision of cleaning services, stationery or freight.  If it is intended to be directed at the contracting out of government services then a threshold of $1,000,000 may be more appropriate.

The department has not had any difficulty in complying with the indexed list of files requirement, however to date, it has not received any feedback on the usefulness of this measure.  Initially significant resources were required to compile the list, however, through automation the resource requirement is now about five person days per year. 
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