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Introduction

This submission addresses primarily the three key issues raised by motion number 489 relating to the development of an indexed list of contracts to be provided on the Department's home page.

· Clauses 1 and 2 relating to information requirements including contractor name, the matters covered by each contract and a statement of reasons as to whether the contract contains confidentiality provisions or material regarded by a party to the contract as confidential.

· Clause 3 relating to the role of the Auditor General in indicating whether the claim of confidentiality is appropriate

· Clause 4 regarding operational aspects of the motion

The Committee has also requested comments relating to the broader issues of accountability in relation to government contracts and our experiences with the indexed list of file procedures.

Background

The Portfolio of Immigration and Multicultural Affairs manages the lawful and orderly entry and stay of people to Australia, the settlement of migrants and refugees and the promotion of the benefits of citizenship and cultural diversity.

The Portfolio currently consists of the Department of Immigration and Multicultural Affairs, the Migration Review Tribunal and the Refugee Review Tribunal.  The independent tribunals will form a part of the Administrative Review Tribunal, with likely date of effect 1 February 2001.  The majority of contracts are managed by the Department and this Submission focuses largely on accountability issues relating to these contracts.

The Department has entered into a wide range of contractual arrangements, estimated to represent over 40% of the 1999/2000 departmental budget.  Devolved purchasing arrangements exist for the management of all procurement activities, with a Central Purchasing Unit (CPU) providing an advisory role as well as management of national corporate contracts. 
Mechanism for Accountability Proposed by Senator Murray

Clauses 1 and 2 - Information Requirements

The Department has no in principle difficulties with providing information on contractor details, value of contract and matters covered by each contract as sought by clauses 1 and 2 (a) and (b) of motion number 489.  This information is already formally captured and reported publicly via gazettal requirements.

On Clause 2 (c), relating to a statement of reasons for confidentiality of contracts, the Department also has no in principle objection.  Detailing reasons for confidentiality provisions should not pose significant issues for contractors but they would necessarily be broad statements.  However, the Department notes that there would be a substantial administrative cost incurred in capturing such information retrospectively from contract managers.  This is due to the devolved nature of contract management in the Department and the significant number of contracts affected by the motion.  Accordingly, were the provisions of Clause 2 (c) to be implemented, it should be done prospectively.

The Department is of the view that the proposed threshold level for reporting of contracts of $10,000 is too low, which would add to the administrative costs of this mechanism.  The Committee may wish to consider raising the threshold to a more significant sum, say $50,000.  This would allow the Parliament to scrutinise effectively the larger contracts whilst preventing an avalanche of information on smaller, largely routine contracts.

As discussed above, information requirements in items 1 and 2 (a) and (b) are already provided in the Commonwealth gazettal of contracts process.  An alternative the Committee could consider, to avoid duplication, would be to incorporate the reasons for confidentiality as a part of this established process.  This is largely automated via a download of information from the Department’s accounting system. Technical and financial considerations of the required upgrade to the system would need to be further analysed.  In addition, the requirements and restrictions imposed by the managing agency of the current gazettal arrangements, the Office of Government Online, would need to be taken into account.

Clause 3 - The Role of the Auditor General

The Department is unclear over the proposed role of the Auditor General and its intended consequences.

If the intention is that the Auditor General would make available information to the Parliament to provide it with reassurance, then the mechanism should serve this purpose.  However, the Department notes that the motion does not provide a clear indication as to the basis on which the Auditor General would form a view on the appropriateness of the confidentiality reasons given.  The Department considers that any assessment should be based on a clear set of guidelines.  In addition, the guidelines should be known by contracting entities in advance of entering into an arrangement.

If it is intended that the Auditor General arbitrate on the release of information, this would cause difficulties.  Information pertaining to corporate strategy, service delivery models, and pricing information is often viewed by contractors as vital to their continuing competitiveness for any future contract arrangements.  In some cases the contractor holds intellectual property rights over their methods and systems.  If this was not adequately recognised, exposing this information may have serious, negative commercial implications for them and consequentially the Department in respect of future negotiations and contractual arrangements.

Where the contract involves third parties, the privacy of individuals would also need to be protected. 

The Commonwealth Procurement Guidelines state that persons undertaking procurement or procurement related duties should deal fairly and consistently with suppliers and ensure that the confidentiality of commercially sensitive information is maintained.  In some contracts the Department has formally agreed that certain designated information would remain confidential.  The voluntary release to the Senate of information deemed to be confidential under the contract would breach the confidentiality provisions in the contract.  The Department would not support the overriding of these pre-existing contract arrangements.

Definition of "Contracts"

The Department notes that the motion does not provide a clear definition of what type of contracts are to be included in the reporting mechanism.  The Department has a wide range of contract arrangements including contracts for goods and services, consultancy arrangements, grants, standing offers and Memoranda of Understanding with other Commonwealth agencies.  

The Department also has a significant number of contracts in place for the provision of labour services for the Department in order to meet ongoing business needs.  These include contracts with various employment agencies, with individuals, and Australian Workplace Agreements.  Our view is that labour service contracts should be excluded from the broad definition of "government contracts" for the purposes of this motion, due to the significant administrative and resource implications in tracking and reporting on these arrangements given their sheer number and dynamic nature. Further, the personal nature of information contained in the arrangements, including payment rates and conditions of employment, are assumed to be outside the intention of the motion.

Accountability in Relation to Government Contracts

The Department has developed an internal control framework to ensure efficient and effective management accountability in relation to contract activities.  This involves adherence to the Financial Management and Accountability Act, relevant Chief Executive Instructions, the Commonwealth Procurement Guidelines and limiting financial delegations.  In addition, the Internal Audit program includes ongoing review of the contract management function.  Progress with the implementation of all 

recommendations made in internal audits and ANAO audits is regularly followed up and reported to the Departmental Audit and Evaluation Committee.

Parliamentary scrutiny of contracts is facilitated through provision of advice regarding contract issues and a range of documentation on request.  Contract arrangements involving goods and services over $2000 are notified in the gazette.  Information on program delivery and outcomes is also provided in the Department’s Annual Report together with specific details of all consultancies.

The Department has a standard contract that is used in most procurement activities.  The contract contains provisions that relate to accountability and confidentiality issues as detailed below:

· allows for access to relevant information by the Auditor General.  The clause also prescribes that this right of access must be included in any related sub contract arrangement entered into by the prime contractor.  The right of access includes access to relevant information on the contractor’s premises or held on behalf of the contractor elsewhere.

· provides principles preventing contractors disclosing confidential information relating to the contract without prior written approval from the Commonwealth as appropriate.

· requests contractors to comply with the Privacy Act 1988.

The Indexed List of Files Procedures

Generally the process is commenced two months prior to the tabling date and involves a search of records to identify relevant files relating to policy advising functions and development of legislation and other matters of public administration.  Relevant files are re-formatted and circulated to all relevant staff for comment.  The final report is cleared by the Secretary and the Minister prior to tabling and upload.

The process of obtaining data for tabling purposes and uploading to the Department's internet home page is resource intensive with limited apparent benefits.  Although there have been over 2300 hits to the relevant pages of the Department’s website since March 2000, to date there have been no formal requests for files from outside parties.  If a member of the public wishes to view records dealing with the development or amendment of policy and legislation they can make a request through the Freedom Of Information provisions.




� EMBED Word.Picture.8  ���








5


5

[image: image2.png]P~——
* 4

D, Qs /
Department of

Immigration and v/
Multicultural
Affairs



_961845056.doc
[image: image1.png]Department of
Immigration and v/
Multicultural

Affairs







