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1.0 Executive Summary 

The Commonwealth public sector operates within a robust governance and accountability framework which requires agencies to:

· ensure the efficient, effective and ethical use of Commonwealth resources;

· maintain adequate systems for recording processes and decisions;

· demonstrate openness and transparency in administration, by external scrutiny such as performance audits by the Auditor-General and inquiries by Parliamentary committees;

· address FOI requests;

· assist the Commonwealth Ombudsman in his/her inquiries; and

· publicly gazette all Commonwealth contracts valued at $2000 or more.

The accountability framework is a combination of legislation and policy requirements which cover financial and resource management, procurement and contracting, and include:

· Financial Management and Accountability Act 1997
· Financial Management and Accountability Regulations
· Commonwealth Procurement Guidelines
· Chief Executive’s Instructions

· Commonwealth Authorities and Companies Act 1997
· Freedom of Information Act 1982
· Ombudsman Act 1976
· Auditor-General Act 1997
· Public Accounts and Audit Committee Act 1951
· Public Works Committee Act 1969 

· Mandatory reporting of Commonwealth Contracts

This submission concentrates on the governance and accountability framework for the 69 Commonwealth agencies consisting of 17 Departments of State, 5 Parliamentary Departments and 47 prescribed agencies covered by the Financial Management and Accountability Act 1997 (FMA Act). 

This framework enables extensive Parliamentary scrutiny of Commonwealth public sector agencies. Any changes to the accountability framework need to consider the increased compliance costs against any perceived benefits.

Over the last three years a number of Parliamentary inquiries and reports have raised the issue of accountability. These inquiries include:

· the Joint Committee of Public Accounts and Audit (JCPAA) Report 369: Australian Government Procurement – June 1999;
· the JCPAA Report 368: Review of Auditor-General’s Report No. 34, 1997-98, New Submarine Project – June 1999;
· the JCPAA Report 374: Review of the Financial Management and Accountability Act 1997 and the Commonwealth Authorities and Companies Act 1997 – March 2000;
· the JCPAA Inquiry on Contract Management in the Australian Public Service – report yet to be released; and

· the Administrative Review Council (ARC) Report No.42: The Contracting Out of Government Services – August 1998. 

The Government is in the process of responding to 3 of the 4 reports. 

The Department of Finance and Administration notes that the ARC concluded in its Report No. 42 that “in the light of the [current mandatory Gazette reporting requirements] and the availability of access to contracts under the Freedom of Information Act 1982, a separate disclosure regime may impose costs on agencies which are not warranted by the use that is likely to be made of such a regime” (paragraph 5.54 p:59). 

Motion 489 proposes that agencies should assess and report the commercial-in-confidence status of Government contracts. As part of their current business activities agencies are required to publicly report details of Commonwealth contracts, valued at $2,000 or more in the Purchasing and Disposals Gazette. This process is largely automated with most agencies financial management systems reporting this information. The details which are gazetted include:

· ministerial portfolio, department or agency, division or group, branch or office and postcode of branch or office; 

· description of the goods or services sufficient to identify the nature and quantity of the procurement; 

· department or agency reference; 

· for contracts, the purchase order number, total estimated liability (Australian currency) and date; 

· where applicable, the identifying period contract reference number or the relevant standing offer used to acquire the supplies; 

· for each supplier, its name, postal address, postcode, State, country and its Data Universal Numbering System (D-U-N-STM) number; 

· name and telephone number of the contact officer for inquiries about the notification; and 

· the Australian and New Zealand Standard Commodity Classification (ANZSCC) for the goods or services procured.

The Purchasing Statistics Bulletin 1999 shows that in 1998-99 over 118,000 new contracts were reported in the Purchasing and Disposals Gazette, with a value of $ 7, 911 million.

It is not clear if the Proposal in Motion 489 is proposing to replace the current mandatory reporting requirements, as the collection of the identified information in the Proposal in Motion 489 would duplicate the information currently collected by the mandatory reporting requirements. 

Any changes to current reporting systems would result in a significant changes to the operating, financial and business mechanisms of agencies and therefore impact on the cost of delivering these services. Imposing additional reporting requirements may discourage some suppliers, particularly small and medium enterprises, from participating in the Government market. 

The Proposal in Motion 489 does not identify, nor has DOFA been able to identify, any added accountability benefits that would result directly from imposing additional reporting requirements on agencies and industry, particularly small and medium enterprises. Therefore, DOFA believes the introduction of reporting requirements contained in Proposal in Motion 489 will not provide any tangible benefits that warrant the significant impost that would be imposed on agencies and industry.

2.0
Introduction

This submission addresses:

· the Government policy on accountability and reporting in relation to government contracts; and

· the Proposal in Motion 489.
3.0 Government Policy on Accountability and Reporting in relation to Government Contracts

Accountability in relation to Government contracts is ensured through a number of legislative and policy requirements. The Competitive Tendering and Contracting Branch (CTC Branch) within DOFA advises and provides guidance to agencies on the policy framework. 

The legislative and policy framework governing FMA Agencies includes the:

· Financial Management and Accountability Act 1997
· Financial Management and Accountability Regulations
· Commonwealth Procurement Guidelines
· Chief Executive’s Instructions

· Freedom of Information Act 1982
· Ombudsman Act 1976
· Auditor-General Act 1997
· Public Accounts and Audit Committee Act 1951
· Public Works Committee Act 1969 

· Mandatory reporting of Commonwealth Contracts
3.1
The Financial Management and Accountability Act 1997 (FMA Act)

The Financial Management and Accountability Act 1997 (FMA Act) provides the governance and accountability framework for the efficient, effective and ethical use of Commonwealth resources. Under the FMA Act, agencies are accountable to the Government and to Parliament for their decisions and actions. 

The FMA Act enables purchasing decisions to be dealt with by CEOs on an individual basis, rather than adopting a ‘one-size-fits-all’ approach for all contracts. 

3.2
Financial Management and Accountability Regulations

Under the FMA Act there are a number of Financial Management and Accountability Regulations (FMARs). 

FMAR 7 allows the Minister for Finance and Administration to issues guidelines about maters relating to the procurement of property and services. These are published as the Commonwealth Procurement Guidelines (CPGs) which are available at http://www.ctc.gov.au/publications/purchasing/cpg/cpg.htm 

3.3
Chief Executive’s Instructions

Under Section 44 of the FMA Act, Commonwealth FMA agencies’ Chief Executive Officers (CEOs) are responsible for managing the affairs of their agency, including purchasing activities, in a way that promotes efficient, effective and ethical use of the Commonwealth resources. 

This provision provides Chief Executives with the inherent power to approve spending proposals and that power can be delegated to officials by Section 53 of the FMA Act.

FMAR 6(1)b deals with accountability and places emphasis on CEOs to ensure or to promote – through their Chief Executive’s Instructions (CEIs) – the use and management of public money, public property and other resources of the Commonwealth. CEOs are required to spend public money ethically, effectively and efficiently.

CEIs are being utilised by CEOs to manage the purchasing functions within their agencies. This supports lines of responsibility and accountability within agencies facilitating evaluation and analysis of performance.

Under FMAR 8, any Official performing duties in relation to the procurement of goods and services must have regard to the Commonwealth Procurement Guidelines: Core Policies and Principles March 1998 (CPGs) that the Finance Minister may issue under the authority of FMAR 7.

Officers should also ensure that they maintain adequate systems for recording decisions and reasons for making specific procurement decisions. FMAR 8(2) states that where an official takes action that is not consistent with the CPGs he/she must make a written record of his or her reasons for doing so.

3.4
Commonwealth Procurement Guidelines

The CPGs outline accountability and reporting requirements that govern Commonwealth procurement, including the mandatory reporting requirement. The CPGs state at page 13:

“Accountability involves ensuring individuals and organisations are answerable for their plans, actions and outcomes. Openness and transparency in administration, by external scrutiny through public reporting, is an essential element of accountability. So is good record keeping. 

In the procurement framework: 

· Chief Executives are accountable to their ministers for the overall management of procurement activities; 

· senior procurement executives (or heads of procurement) are accountable to Chief Executives for various high-level management and coordination activities; 

· purchasing units are accountable to their clients for the services they provide; and 

· persons with procurement duties must have regard to these Guidelines in accordance with FMAR 8 and are accountable to management.”

The CPGs are updated through the publication of Commonwealth Procurement Circulars (CPCs). The CPCs ensure that any changes to the accountability framework governing procurement are reflected and officers are kept up to date.

3.5
Freedom of Information

The Freedom of Information Act 1982 (FOI Act) provides the legislative regime to enable the release of Government information to the public, including contract information. To assist in facilitating access to information, departments and agencies have put in place arrangements to service FOI requests. 

There are provisions within the FOI Act, sections 43 and 45, which recognise that there are sensitivities that may prevent certain information, including information such as a person’s business or professional affairs or the business, commercial or financial affairs of an organisation, being made available through an FOI request.  The contents of an FOI request are examined fully and section 27 of the FOI Act ensures that a Government agency consults with a person or organisation to determine whether it is “reasonably practicable” for information to be released.

Persons or organisations who are the subject of a FOI request are entitled to make a submission to the Government agency supporting a contention that the document that is the subject of an FOI request is an exempt document under section 43 of the FOI Act. 

Information that is not disclosed under a FOI request is usually kept confidential to protect essential public interests or the private or business affairs of others. Agencies are accountable for any decision not to disclose information and must identify the documents withheld and the reasons for the decision.

The FOI Act contributes to Commonwealth agencies accountability to Parliament and the public by providing the public with access to Government information. 

3.6
Ombudsman Act 1976

The Ombudsman Act 1976 contributes to the accountability of agencies by empowering the Commonwealth Ombudsman to investigate complaints about Commonwealth departments’ and authorities’ actions and to decide if they are wrong, unjust, unlawful, discriminatory or unfair.

The Commonwealth Ombudsman may seek remedies for those affected by defective administration. The function of the Commonwealth Ombudsman ensures that agencies make certain their decision processes and actions are just, fair and comply with the governance and accountability requirements.  

3.7
Auditor-General Act 1997

Accountability of agencies is further strengthened by the Auditor-General Act 1997. This Act provides for the annual audit and sign off of Financial Statements and for performance audits of Commonwealth agencies. 

The authority for the Auditor-General to conduct performance audits encourages agencies to ensure they maintain appropriate records that document decisions and the reasons for them.

The Auditor-General Reports are examined by the JCPAA on a quarterly basis. This additional examination contributes to the accountability of agencies by holding them responsible for their performance.

Agencies are encouraged to include a reference to the Auditor-General’s powers to conduct audits in contracts. The CPGs advise agencies to decide on a case-by-case basis to include a provision in a contract to provide access for the Auditor-General to a contractor’s premises. 

3.8 Public Accounts and Audit Committee Act 1951 (PAAC Act)

The Joint Committee of Public Accounts and Audit was established pursuant to the Public Accounts and Audit Committee Act 1951 (the PAAC Act) and is empowered to report to Parliament on the use of public monies by Commonwealth entities on any matters concerning their accountability, lawfulness and efficiency and effectiveness.

A principal function of the JCPAA is external scrutiny in relation to all audit reports by the Auditor-General. 

As identified previously, the JCPAA conducts inquiries on key areas of interest such as Australian Government procurement and Contract Management in the Public Service. The JCPAA’s findings and recommendations are covered by reports that are tabled in both houses of Parliament. The Government is required to respond formally to all JCPAA reports. 

The JCPAA also contributes to the accountability of agencies through involvement with the development of guidelines for Annual Reports (including financial statements), other key accountability documentation including Portfolio Budget Statements (PBS) and Portfolio Additional Estimates (PAEs).

3.9
Public Works Committee Act 1969 

Agencies are accountable for any proposals on public works that they sponsor. The Public Works Committee Act 1969 requires that all public works for the Commonwealth which are estimated to cost more than $6m are referred to the Parliamentary Standing Committee on Public Works. Agencies are also required to notify the Committee of proposals for public works of estimated value of between $2 million and $6 million. The Committee inquires into, and reports to, the Parliament on each public work referred to it. 

This process ensures that agencies are answerable to the Parliamentary Standing Committee on Public Works for any public works proposal. Establishing appropriate plans and explanations for the proposed expenditure all play a part in an agency’s accountability for the expenditure. 
3.10
The Mandatory Reporting of Commonwealth Contracts

One of the more visible aspects of the accountability framework is the mandatory reporting requirements for Commonwealth agencies to publicly gazette all contracts, (with limited exceptions such as national security), with a value of $2000 or more in the Commonwealth Purchasing and Disposals Gazette (the ‘Gazette’). 

To ensure that agencies understand their mandatory reporting obligations, the Department of Finance and Administration issued Commonwealth Procurement Circular 99/4 on the CTC website (http://www.ctc.gov.au) on 15 November 1999. 

Notification in the Gazette is through the Gazette Publishing System (GaPS). The GaPS system is accessible on-line at http://www.contracts.gov.au. Since 1985 and prior to the on-line system, the Purchasing and Disposals Gazette was published in a paper version. The search facility the on-line facility provides very easy access to contract information. 

The GaPS site is managed by the Department of Finance and Administration and the Office of Government Online. The Office for Government Online has released a guide on how agencies can meet their mandatory reporting requirements “Mandatory Reporting Requirements Handbook “, available on-line at http://www.ogo.gov.au/publications/ogo/GaPSHandbookv2.0.pdf
To ensure that the information published in the Gazette is accurate and authentic, the person who organises an agency agreement, Commonwealth contract or standing offer must arrange for gazettal to be made on GaPS within six weeks of entering into the agreement. 

Details to be notified in the Gazette include: 

· Ministerial portfolio, department or agency, division or group, branch or office and postcode of branch or office; 

· Description of the goods or services sufficient to identify the nature and quantity of the procurement; 

· Department or agency reference; 

· for contracts, the purchase order number, total estimated liability (Australian currency) and date; 

· where applicable, the identifying period contract reference number or the relevant standing offer used to acquire the supplies; 

· for each supplier its name, postal address, postcode, State, country and its Data Universal Numbering System (D-U-N-STM) number; 

· name and telephone number of the contact officer for inquiries about the notification; and 

· the Australian and New Zealand Standard Commodity Classification (ANZSCC) for the goods or services procured. 

Parliament and public scrutiny is further enhanced through the publication of the Purchasing Statistics Bulletin which provides detailed information on Commonwealth purchasing, including contract notifications by agency, product code, industry sector and suppliers. 

4.0
The Proposal in Motion 489

The Proposal in Motion 489 seeks:

1. Agencies to report to order twice a year with an indexed list, both alphabetically for subject matter of contract, and contractor, of their contracts greater than $10,000 which are to be displayed on their Internet site;

2. Agencies to identify such contracts to which confidentiality obligations apply and the reasons for such obligations, and 

3. The Auditor-General investigate and report on the appropriateness of the confidentiality obligations relating to such contracts.

4.1 
Key Issues of Proposal in Motion 489 

As indicated previously, the contents of Proposal in Motion 489 have been the subject of several Parliamentary inquiries.  To ensure a consistent approach in considering changes to the accountability framework for public sector agencies, all recommendations from these inquiries  should be considered on a holistic basis. Any changes to the accountability framework need to consider the compliance costs against any perceived benefits.

The Proposal in Motion 489 does not identify, nor has DOFA been able to identify, any added accountability benefits that would result from imposing additional reporting requirements on agencies and industry, particularly small and medium enterprises. Therefore, DOFA believes the introduction of reporting requirements contained in Proposal in Motion 489 will not provide any tangible benefits that warrant the significant impost that would be imposed on agencies and industry.

It is also not clear if the Proposal in Motion 489 is proposing to replace the current mandatory reporting requirements, as the collection of the identified information in the Proposal in Motion 489 would duplicate the information currently collected by the mandatory reporting requirements. The replacement of the existing system would involve substantial costs to the Commonwealth. 

4.2
Impacts

The implementation of the Proposal in Motion 489 is likely to involve a significant cost to agencies, and suppliers, particularly small and medium enterprises. 

The costs would include:

· legal and business advice to both suppliers and agencies to check each contract clause by clause. These will not be one-off costs, as contracts change over time and are renegotiated, or new contracts are put in place;

· review and variation of contract confidentiality provisions to both suppliers and agencies; 

· enhancements and changes to agency financial management systems; and

· electronic publication, indexing and sorting of contract details, and enhancement of agency websites. 

The proposal could potentially apply to over 100,000 existing contracts and the Auditor-General would be required to check each contract over $10,000. It is a possibility that any legal and administrative costs incurred by business would be passed onto Government as part of contract renegotiations. Organisations doing business with Government may build contingency into a contract price to cover costs associated with accountability requirements such as Parliamentary scrutiny, the Auditor-General and the Freedom of Information regime.

5.0
Conclusion

The Commonwealth public sector operates within a robust governance and accountability framework. This framework is based on legislation and policy requirements which cover financial and resource management, procurement and contracting. 

The accountability framework includes the:

· Financial Management and Accountability Act 1997
· Financial Management and Accountability Regulations
· Commonwealth Procurement Guidelines
· Chief Executive’s Instructions

· Commonwealth Authorities and Companies Act 1997
· Freedom of Information Act 1982
· Ombudsman Act 1976
· Auditor-General Act 1997
· Public Accounts and Audit Committee Act 1951
· Public Works Committee Act 1969 

· Mandatory reporting of Commonwealth Contracts
This framework requires agencies to:

· ensure the efficient, effective and ethical use of Commonwealth resources;

· maintain adequate systems for recording processes and decisions;

· demonstrate openness and transparency in administration, by external scrutiny such as performance audits by the Auditor-General and inquiries by Parliamentary committees;

· address FOI requests;

· assist the Commonwealth Ombudsman in his/her inquiries; and

· publicly gazette all Commonwealth contracts.

There are a number of Parliamentary inquiries and reports which raised the issue of accountability, the Government is waiting for the JCPAA to release its’ report into Contract Management in the Australian Public Service. Consideration of these inquiries’ recommendations should be on a holistic basis to develop an appropriate Government response on the issue of public service governance and accountability framework. 

The Department considers the proposal in Motion 489 to report all contracts greater than $10,000 containing any confidentiality clauses and a statement of reasons for confidentiality, with oversight by the Auditor-General would result in a significant changes to the operating, financial and business mechanisms of agencies. These changes would have a significant impact on the cost of delivering these services. 

Neither the Proposal in Motion 489 nor DOFA have been able to identify, any added accountability benefits that would result from imposing additional reporting requirements on agencies and industry, particularly small and medium enterprises. Therefore, DOFA believes the introduction of reporting requirements contained in Proposal in Motion 489 will not provide any tangible benefits that warrant the significant impost that would be imposed on agencies and industry.

Imposing additional reporting requirements may discourage some suppliers, particularly small and medium enterprises, from participating in the Government market and would have considerable costs and not be an effective means of ensuring accountability of government contracts.

Costs to suppliers are likely to passed onto Government and ultimately borne by the taxpayer. 
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