
5 May 2000

Ms Helen Donaldson

Secretary

Senate Finance & Public Administration

  References Committee

Parliament House

CANBERRA   ACT   2600

Dear Ms Donaldson

I refer to your letter of 13 April 2000 to the Auditor-General concerning the Committee’s inquiry relating to Senate Motion 489 by Senator Murray.

As mentioned in your letter, the Australian National Audit Office (ANAO) has previously provided the Committee with comments on a number of matters concerning the classification of material as commercial-in-confidence in Commonwealth contracts.  In particular, the Auditor-General’s letter of 24 December 1999 relates to the issues underpinning the first two clauses of Senator Murray’s Motion.  In essence, we indicated that systems and procedures for the management of contracts should be designed to meet the business needs of individual agencies, taking into account the costs and benefits of such systems and agency management information needs.  The ANAO also suggested that, in the first instance, it would be for the Parliament to determine the information it requires on commercial-in-confidence (and other) contracts as a guide to the Government and agencies in maintaining access to such information.

In respect of clause (3) of Senator Murray’s Motion it is relevant to note that currently the only mandatory audit requirements are in respect of the Auditor-General’s responsibility to issue an audit report on the annual financial statements of Commonwealth agencies, authorities and Commonwealth controlled companies.

Audit coverage in respect of performance audits is at the discretion of the Auditor-General.  The ANAO is, nevertheless, conscious of its obligation to respond positively to the needs of the Parliament in way which is consistent with our approach to a range of other aspects of public administration including, for example, performance information, contract management and risk management.  These matters are dealt with in the context of the development of our annual audit program.  As the Committee would be aware, our annual program of audits is developed in consultation with the Joint Committee of Public Accounts and Audit which is responsible for advising the Auditor-General of the audit priorities of the Parliament.

During the course of its work, the ANAO is aware of an increasing trend for contracts entered into by the Commonwealth to include provisions which seek to preserve the confidentiality of some or all of the contractual arrangements.
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While the approach outlined in Senator Murray’s motion would, if implemented, assist in identifying the extent of confidentiality provisions (ie it is a detective measure) the ANAO suggests that the Committee might also consider measures which seek to limit the use of such provisions (ie preventative measures).

Possible preventative measures could include the Parliament, through Committee reports, sending a strong signal that transparency of contractual arrangements is an important element of open and effective government.  Secondly, before agreeing to a demand by another party for the inclusion of confidentiality provisions, the Commonwealth should be satisfied that confidentiality is necessary in the circumstances having regard to the public interest.  It is also suggested that, should some degree of confidentiality be considered appropriate in either, or both, parties’ interests, the Commonwealth should, as a matter of course, seek to include a provision which provides an exception with respect to disclosure to a Parliamentary Committee, if only on a confidential basis.

We understand this approach is consistent with the Government’s position relating to the settlement of legal claims by the Commonwealth.

The ANAO would be pleased to participate in the Committee’s proposed public hearing on 12 May 2000.   The ANAO’s contact officer is Mr Russell Coleman on ( 6203 7640, e-mail russell.coleman@anao.gov.au.
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