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Chapter 1 
Introduction

Reference
On Wednesday 12 April 2000 the following matter was referred by the Senate to the Finance and Public Administration References Committee, for inquiry and report by 26 June 2000:

‘The mechanism contained in general business notice of motion no. 489, standing in the name of Senator Murray, providing for accountability to the Senate in relation to government contracts.’

General business notice of motion 489 reads:

489
Senator Murray: To move—That—


(1)
There be laid on the table, by each minister in the Senate, in respect of each department or agency administered by that minister, or by a minister in the House of Representatives represented by that minister, by not later than the tenth day of the spring and autumn sittings, a letter of advice that an indexed list of contracts in accordance with paragraph (2) has been placed on the Internet, with access to the list through the department’s or agency’s home page.


(2)
The indexed list of contracts referred to in paragraph (1) indicate:


(a)
each contract entered into by the department or agency which has not been fully performed or which has been entered into during the previous 12 months, and which provides for a consideration to the value of $10 000 or more;


(b)
the contractor and the matters covered by each such contract; and


(c)
whether each such contract contains provisions requiring the parties to maintain confidentiality of any of its provisions, or whether any provisions of the contract are regarded by a party as confidential, and a statement of the reasons for confidentiality.


(3)
In respect of each contract identified as containing provisions of the kind referred to in paragraph (2)(c), there be laid on the table by the Auditor-General, within 6 months after the relevant letter of advice is tabled, a report indicating whether, in the opinion of the Auditor-General, the claim of confidentiality in respect of that contract is appropriate.


(4)
In this order:



“autumn sittings” means the period of sittings of the Senate first commencing on a day after 1 January in any year;



“indexed” means indexed alphabetically for subject matter of contract and contractor; and



“spring sittings” means the period of sittings of the Senate first commencing on a day after 31 July in any year.

Background to the inquiry

For many years, even before the current wave of outsourcing, the Senate has expressed concerns over confidentiality clauses in government contracts. Estimates committees in the 1970s lamented their inability to receive information in camera and what sparked their concern was, in the main, information deemed to be commercially confidential. 

With the passage of the Freedom of Information Act 1982 (the FOI Act), there was put in place a legislative regime that enabled the release to the public of much government information but which also recognised a need (via sections 43 and 45) to protect certain information such as the business, commercial or financial affairs of an organisation. The extensive 1995 review of the workings of the FOI Act by, jointly, the Australian Law Reform Commission (ALRC) and the Administrative Review Council (ARC) examined the business exemptions and concluded by proposing no changes to the public interest test.
  While the FOI Act has no direct application to the operations of the Senate or its committees it is, nevertheless, virtually the only Commonwealth legislative enactment that addresses the matter of commercial confidentiality and hence provides some guidance on the issues. Its provisions have been tested, with mixed results, in the courts. 

The number of contracts entered into on behalf of the government has increased exponentially with outsourcing, with concomitant accountability issues presenting themselves. The committee examined these matters and reported on them in 1998.
 Nor has the committee been alone in such an examination. There have been a number of inquiries from government instrumentalities, including the Productivity Commission in 1996
 and the ARC in 1998.
 All Auditors-General continue regularly to comment on the issues. And in the parliamentary arena, the Victorian Public Accounts and Estimates Committee has recently completed a major study;
 a New South Wales Legislative Council standing committee examined the employment contract of the Commissioner of Police;
 and federally the Joint Committee of Public Accounts and Audit is currently examining contract management, in the wake of such much-publicised contractual problems such as the fire on HMAS Westralia and the Collins class submarines. 

The ARC report canvassed the option of a separate disclosure regime for government contracts but, in view of the partial disclosure regime in place, concluded:

in light of these notification arrangements [in the then Commonwealth (Purchasing and Disposals) Gazette] and the availability of access to contracts under the FOI Act, a separate disclosure regime may impose costs on agencies which are not warranted by the use that is likely to made of such a regime. 

Senate committees have continued to exert pressure on government agencies to release contractual information. In recent budget estimates rounds, commercial confidentiality was a possible issue  in the following cases:
· fees and commissions paid in respect of the two Telstra sales to persons contracted by Telstra;

· airline maintenance schedules; 

· refusal of salary supplementation to three universities; and

· monthly reports of Employment National.

As the committee outlined in its 1998 report, the Senate can exert an amount of pressure on governments to release information in the public interest. The indexed lists of files procedure, to which the Murray proposal is analogous, is one example. In the interest of greater accountability, and to assist the general public to pinpoint files which might be of relevance to it, Senator Harradine moved, and the Senate agreed, that departments and agencies subject to the FOI Act be required to table copies of their file lists to the Senate.
 The motion has been varied over the years, following reports from the committee, and is now encompassed in Continuing Order of the Senate no. 6, which requires the six-monthly placing of agency file lists on the agency web pages, along with the tabling in the Senate of letters indicating compliance with the requirement. The committee considers the efficacy of this measure in Chapter 3.
Where information has been denied the Senate on commercial confidentiality grounds, as in the case of the then Department of Administrative Services Casselden Place contract, the Senate has adopted the mechanism of requesting the Auditor-General to consider the appropriateness of the commercial confidentiality claim and the weight of the opposing public interest in disclosure. On that occasion, the Auditor-General came down on the side of disclosure and published the contract, with only one small detail blanked out.
 

The growing number of contracts being entered into by government agencies and the apparent increase in secrecy provisions therein led to Senator Murray’s motion, whose mechanism the committee has been required to consider. If passed by the Senate, the motion would provide for a level of transparency in government contractual arrangements which is currently largely lacking. 

Conduct of the inquiry

The committee advertised the reference on its web site and, in addition, sought input from all portfolio ministers, the Auditor-General and the Clerk of the Senate. Submissions were received from two portfolios, from 16 departments or agencies and from two individuals, as indicated in Appendix A. A volume of submissions will be tabled with this report. This report and all submissions are available on the committee’s web site at www.aph.gov.au/senate_fpa.

On 12 May 2000, the committee held a public hearing at which it took evidence from the Clerk of the Senate and from representatives of the Department of Finance and Administration, the Office for Government Online, the Department of Foreign Affairs and Trade, AusAID, the Department of Industry, Science and Resources, Centrelink and the Australian National Audit Office, as indicated in Appendix B.

The committee warmly thanks those individuals and agencies which assisted it by way of submissions or by their appearance at the public hearing. 

Structure of the report

In this report, the committee canvasses briefly in Chapter 2 the matter of what constitutes commercial confidentiality and the situations in which it might override a public interest in disclosure. In Chapter 3, it concentrates on the practical issues related to the implementation of  the mechanism proposed in Senator Murray’s motion for enforcing disclosure to the Senate of certain contractual details, and the likely cost. In Chapter 4, alternatives to Senator Murray’s motion are considered, while in Chapter 5 the committee outlines its conclusions. 
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