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Chapter 5
Conclusions

The committee is in agreement with Senator Murray in his concern that there is an apparently increasing level of secrecy provisions in government contracts and that this is an undesirable trend. It is not entirely convinced that Senator Murray’s motion is the most appropriate way to handle the situation, for a number of reasons.

Senator Murray’s motion is designed to do three things: to identify those government contracts which contain confidentiality provisions or clauses which either party to the contract deems confidential; to provide a reason for the confidentiality claim; and for such claims to be independently verified by the Auditor-General. A related issue is Senator Murray’s concern to uphold the right of parliamentary committees to access contract provisions, in confidence if necessary, to assure themselves that the contract provisions are proper. Senator Murray does not question that there are legitimate reasons to maintain confidentiality of certain contract provisions; he merely wants the Senate to be told of their existence, in broad terms.

In its inquiry, the committee identified a number of problems with the motion as it stands. Firstly, it was told that the majority of contracts contain confidentiality provisions, either by way of specific confidentiality clauses or through clauses which oblige the parties to consult prior to any release of information, with the inference being that one or both parties might object to the release of pricing information, trade secrets, intellectual property or the like. Hence a list of contracts with a check box to indicate the presence of confidentiality provisions would be all but pointless, as in most cases the box would be checked. 

Nor can the committee see particular merit in the listing of reasons for such confidentiality. In most cases such reasons could be inferred from the nature of the contract. In an example provided by the Department of Foreign Affairs and Trade, the pricing and other benefits regime in its travel contract would be fiercely guarded by the airline providers – and it would not require a great deal of acumen to deduce that a contract listed as providing air travel services would be legitimately deemed to be confidential on pricing grounds, at least for a period of time. 

If neither the existence of confidential information nor the reasons for it are likely to be particularly surprising, the committee cannot see merit in replicating an already extant, albeit less than perfect, list of contracts in GaPS through the mechanism of the compliance with a Senate order for agencies to place an augmented list on their web sites. If the Murray motion were passed, the chief merit of the tabling of compliance letters in the Senate and the posting of contract lists on agency web sites would be that the requirement to do so would be out of the hands of the government of the day. The committee does not discount the advantages of such a step and will revisit the proposal following the tabling of the Auditor-General’s report discussed below. 

The real strength of the Murray motion lies in the monitoring role of the Auditor-General. While the six-monthly reporting procedure would be unworkable, given the number and complexity of contracts involved, some level of scrutiny and reporting is clearly desirable. As has become abundantly clear to the committee through its monitoring of the indexed list of files procedures, without the ability to audit an agency’s entire files, it is not in a position to know how accurate the lists are. In that case, however, the provision of any information is better than none. In the case of contracts, that initial threshold has already been crossed by GaPS and, in future, by the annual reports. The committee notes that the Auditor-General has already taken Senator Murray’s concerns into consideration and has listed as a potential performance audit for 2000-2001 the use of confidential contract provisions. The audit would consider the use of confidentiality provisions in contracts by a number of agencies and assess the scope to improve current arrangements in the interests of both departmental administration and accountability.
 

The committee requests that the Auditor-General take into consideration the following matters in the course of his audit, and report on them to the extent that he can do so: 

· the extent and type of confidentiality provisions entered into;

· whether those confidentiality provisions were entered into at the request of the agency or the contractor;

· the extent to which indemnities are being offered or risk transferred to the Commonwealth in ‘secret’ provisions and the potential financial exposure of the Commonwealth as a result;

· the extent of the use of clauses requiring an agency to consult with the contractor before disclosing contract provisions;

· whether any contract provisions had been inappropriately claimed to be confidential, as ascertained through FOI or parliamentary requests and, if so, on what grounds; 

· whether the chief executive has issued directions that the details of any contract not be notified in the Gazette, on the grounds that its details are exempt matters under the FOI Act;
· whether any contracts which should have been notified in the Gazette were not so notified;
· examples of appropriate confidentiality claims;

· details of the training supplied to officers negotiating contracts; 

· confidentiality dispute resolution; and

· any difficulties encountered in conducting the audit. 

The committee further requests that the Auditor-General brief the committee on the results of his audit, so that the committee can consider what steps should be taken with regard to Senator Murray’s motion.

The committee suggests that Senator Murray’s motion not be proceeded with, until such time as the Auditor-General has briefed the committee on the results of his audit. The committee is of the view that it would be unwise for the motion to go ahead immediately, given the lack of clarity of some of the terms used and the potential cost to agencies of retrospectively checking on the status of contract provisions in potentially 100,000 contracts. Following clarification by the Auditor-General of the issues outlined above, the committee will be in a better position to consider whether Senator Murray’s motion should be supported, amended, or whether the very real issues it raises could be better addressed by other means. Contrary to the views expressed by a few agencies, the committee does NOT believe that the present accountability measures are sufficient. It will report again on the reference following the tabling of the Auditor-General’s report. 

As an interim measure, the committee suggests that agencies entering into contracts from henceforward bear in mind a possible future requirement to comply either with the terms of an amended Murray motion or with an enhanced GaPS or with enhanced annual reporting requirements. It encourages agencies to be proactive in publishing their contracts, with such deletions of legitimately confidential information as they see fit. In the case of agencies with large numbers of contracts, they might wish to consider the merit of voluntarily listing on their web site brief details (such as value, contractor’s name, intended contract timeframe, and availability indication) of a number of their largest contracts. 

The committee notes the suggestions of the Administrative Review Council (ARC)
 and Joint Committee of Public Accounts and Audit (JCPAA)
 that a codified list of commercial-in-confidence issues be drawn up, the ARC preferring authorship by the Attorney-General’s Department, the JCPAA by DOFA. In its 1998 inquiry into contracting, the Australian Law Reform Commission provided the committee with a broad outline of the information which could be protected on the grounds of its commercial character. In its report, the committee considered the question of codification but was not convinced it would be particularly helpful. It remains of that view. Nearly twenty years of legal opinion that have emerged from relevant FOI challenges suggest just how difficult it would be to pin down circumstances in which the public interest could legitimately override commercial interests. The broad guidelines already available from such sources as the Australasian Council of Auditors-General, FOI advice from the Australian Government Solicitor, and from the CTC web site are probably as specific as would be of practical benefit. 

The committee also suggests that all agencies adopt the practice of including in their contracts a standard clause specifically alerting the contractor to the agency’s obligation to provide the contract to a parliamentary committee if requested to do so. Such a clause would alert contractors to the accountability requirements of doing business with government and hence should figure prominently in the thinking of all business and legal contracting advisors. If such provision to a parliamentary committee were on a confidential basis, it would under present standing orders prohibit legislation committees considering the estimates from access to them. Given that those committees may consider the material in the course of their scrutiny of agencies, the estimates limitation is of little consequence. 

The committee is not convinced, however, that parliamentary committees have the time, will or expertise, or can contract in appropriate expertise, to wade through and understand the minutiae of huge contracts. Nor would it like to see them engage in costly and futile ‘my contract lawyer is better than yours’ exercises as a matter of course. This is not to deny the occasional need for such exercises but, as a general rule, this committee would prefer to see the examination of contractual arrangements left to the undoubted expertise of the Auditor-General.

Of course, that raises the question of what the Auditor-General would do, were he to uncover questionable confidentiality provisions. Section 37 of the Auditor-General Act prohibits him, inter alia, from including in a public report any information which would unfairly prejudice the commercial interests of any body or person, or that would prejudice the security, defence or international relations of the Commonwealth. Subsection 37 (3) also prohibits the Auditor-General from disclosing to Parliament or to committees of Parliament information he cannot include in a public report. Representatives of the ANAO have indicated that this constraint is more apparent than real, and that the Auditor-General had not experienced difficulties to date in reporting on the generalities of cases. In such cases, the committee has great faith in the efficacy of an auditorial ‘shot across the bows’ to the agency concerned. It also believes the discipline induced by a regular perusal of contractual practices by the ANAO should in time bring about more openness, whether or not specific contracts are in fact shown to parliamentary committees in confidence or published without the legitimately confidential details. 

While awaiting the tabling of the Auditor-General’s report on the use of commercial confidentiality provisions, the committee gives notice that it will closely monitor any cases of refusal to provide contractual information to Parliament or its committees on commercial confidentiality grounds. If the case is not a trivial one, it will consider requesting that the Auditor-General include the agency concerned in its performance audit of the use of confidentiality provisions in government contracts.

The committee notes the government’s repeatedly stated preference for a holistic approach to the handling of government contracting issues and its intention to wait for the tabling of another report before acting.
 Whilst a holistic approach has much to commend it, contractual issues are not standing still. The committee is particularly concerned that agencies which seek advice on best practice may be getting mixed messages. The emphasis from the Department of Finance and Administration seems to be about getting the best possible financial deals, whilst that from the Australian Government Solicitor relates more to how to handle the legal ramifications of contracting; the committee has received anecdotal evidence that they may sometimes be at odds. Nor is the committee persuaded that the external business advice sought by agencies on major contracts is likely to be a particularly informed source of advice on matters such as the public interest.

From the committee’s viewpoint, the most important message to be conveyed is that the devolution of responsibility for the efficient, effective and ethical use of public money needs to go hand in hand with a transparent demonstration of accountability for the use of those public resources. No transparency currently exists relating to secrecy clauses in contracts. As the Auditor-General regularly points out, there is a need to strike a balance between the appropriate nature and level of accountability and the imperative to achieve cost-effective outcomes.
 The committee believes that the balance has tipped too far in the direction of short-term cost saving and wishes to see the balance redressed. If that transparent demonstration of accountability for the use of public money implies more costly contracting, so be it. Secrecy also has a massive cost, as this inquiry has amply demonstrated. Additional transparency provisions may be a cost that we have to meet, to ensure an acceptable level of accountability. 

Senator George Campbell

Chairman
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