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Chapter 2
Accountability of government contracting

Introduction

Before considering Senator Murray’s proposed notice of motion, the committee will briefly address the perceived problem which the motion attempts to address, namely the lack of transparency in government contracting practices. In the view of many senators, this problem is exacerbated by the rapidly increasing outsourcing of government services. At almost every estimates hearing, information is denied senators on the grounds that it is commercially confidential. Without recourse to an independent arbiter acceptable to both sides, this results in an impasse unsatisfactory to all. In many cases the confidentiality claim may be correct but, without seeing the information, senators are unable to judge the veracity of the assertion of confidentiality. Nor are they able to assess the level of financial risk to which the Commonwealth may be exposed by the use of confidential clauses, if they are denied access to contracts. 

The nature of commercial confidentiality

As the committee noted in its previous reports on this subject, definitions of what is meant by commercial confidentiality tend to be general and not specific. The FOI Act allows the following exemptions from disclosure:

A document is an exempt document if its disclosure under this Act would disclose:

(a) trade secrets;

(b) any other information having a commercial value that would be, or could be reasonably be expected to be, destroyed or diminished if the information were disclosed;

(c) information ... concerning the business, commercial or financial affairs of an organisation or undertaking, being information 

(i) the disclosure of which would, or could reasonably be expected to, unreasonably affect ... that organisation or undertaking in respect of its lawful business, commercial or financial affairs;

(ii) the disclosure of which ... could reasonably be expected to prejudice the future supply of information to the Commonwealth ...
If some general understanding of the nature of what is commercially confidential has evolved over the years, less certainty is associated with the other side of the equation, namely the public interest, and when public interest considerations might be considered to outweigh confidentiality claims.

As Professor Mulgan has pointed out, recourse to ‘the public interest’ appears to be made for the very issues where certainty of judgment is impossible and calls for its definition imply, mistakenly, that it is an objective standard awaiting discovery, given sufficient technical expertise. He claims that assessments of ‘the public interest’ are inherently contestable.
 
A pragmatic consideration which the committee has alluded to in previous reports is that, for better or worse, executive claims of commercial confidentiality and/or public interest immunity, however interpreted, are unlikely to be believed because of their suspected use in the past to hide sloppiness, extravagance, incompetence – or worse, in the expenditure of public money. 

The present level of accountability associated with government contracts

It has been asserted that the level of accountability presently afforded through annual reporting, the portfolio budget statements, the mandatory gazettal of contract details, freedom of information legislation and through the activities of agents such as the Commonwealth Ombudsman, the Auditor-General and parliamentary committees, is sufficient. The committee disagrees. It considers here the primary accountability vehicles that pertain to the Senate’s right to know contractual details.

Financial Management and Accountability Act 1997 (FMA Act)

Under the FMA Act, the agency head is responsible for managing the affairs of the agency, including contracting, in a way that promotes the efficient, effective and ethical use of Commonwealth resources. Agency heads must account for their stewardship to their ministers through an annual report which ministers must table in the Parliament; they may also be requested to account for their contracting activities to a parliamentary committee. 

Regulations issued under the FMA Act allow the Minister for Finance and Administration to issue guidelines relating to the procurement of goods and services.
 Such guidelines are currently published as Commonwealth Procurement Guidelines (CPG). The current core policies and principles which underpin the procurement activities of government agencies commence with ‘value for money’, while ‘accountability and reporting’ comes a poor fourth. Accountability, according to the CPG, ‘involves ensuring individuals and organisations are answerable for their plans, actions and outcomes’. Accountability to whom is not specified. Further, ‘Openness and transparency in administration, by external scrutiny through public reporting, is an essential element of accountability.’
 That public reporting is primarily via notification of certain contract details in the Gazette. 

Gazette Publishing System (GaPS)
Agencies covered by the FMA Act are required to provide, within six weeks of entering into the arrangement, certain details of all contracts, agency agreements or standing offers (with a few exceptions, such as national security considerations) to a value of $2,000 or more for publication in the Commonwealth Purchasing and Disposals Gazette. Details required include, where relevant: name of agency; description of goods or services; agency reference; purchase order number; total estimated liability in Australian dollars; date; supplier name, address and Data Universal Numbering System number; and contact officer details. A paper version of the Gazette was published from 1985; it has now been replaced by an electronic version, the Gazette Publishing System (GaPS), operated by the Office for Government Online (OGO) and published at www.contracts.gov.au. The details for GaPS are for the most part collected automatically from agencies’ financial management systems and bulk-downloaded, though smaller agencies can fill out the mandatory fields manually then post them to the web. 

GaPS is a convenient tool for disseminating a great deal of information about government contracts. In addition, it allows for searching on a number of fields. However, it does not include information on the existence of confidentiality clauses, nor the justification for them; nor does it necessarily include information on whether the contract is still running. The description of the matters covered by the contract is often rudimentary. Agencies themselves are responsible for the accuracy of the information they provide, with OGO doing only minimal vetting of it. 

Mr Allan, the General Manager of the Government Electronic Business Group of OGO, has indicated that GaPS was designed with the technical capacity to add a few additional fields.

Freedom of Information Act 1982 (FOI Act)
As outlined above, the FOI Act provides the legislative framework for the release of government information, including contractual information, to the public. The provisions of sections 43 outline exemptions which, broadly speaking, cover trade secrets, information having a commercial value that would be, or could reasonably be expected to be, destroyed or diminished if the information were disclosed, and information concerning business or professional affairs that would be affected by disclosure. Section 45 (1) states that a document is exempt if its disclosure would found an action for breach of confidence. 

The relationship of section 45 to the general law of confidence has been unclear. Many legal cases and parliamentary committee and other reviews have attempted to clarify the matter. Two cases of particular relevance are Corrs Pavey Whiting and Byrne v Collector of Customs, Victoria and Commonwealth of Australia v John Fairfax & Sons Ltd. In a dissenting judgment in the former, Gummow J posed criteria which are now widely used for judging the existence of an equitable obligation:

in order to make out a case for protection in equity of allegedly confidential information, a plaintiff must satisfy certain criteria. The plaintiff (i) must be able to identify with specificity, and not merely in global terms, that which is said to be the information in question, and must also be able to show that (ii) the information has the necessary quality of confidentiality (and is not, for example, common or public knowledge), (iii) the information was received by the defendant in such circumstances as to import an obligation of confidence, and (iv) there is actual or threatened misuse of the information.
  
Where government seeks to enforce a confidence, a fifth criterion, detriment to the public interest, becomes relevant. This was considered in the Fairfax case, in which the Commonwealth sought, and was refused, injunctive relief against the publication of leaked defence and international relations material. The High Court observed that the Commonwealth is obliged to act in the broader public interest, and that public discussion and criticism of government actions is not sufficient detriment. Mason J stated that it was ‘unacceptable in our democratic society that there should be a restraint on the publication of information relating to government when the only vice of that information is that it enables the public to discuss, review and criticise government action’.

A 1999 review of the Commonwealth FOI Act by the Commonwealth Ombudsman pointed to a worrying trend. When agencies which deal predominantly with personal information were excluded, there was an apparent decline in the number of full disclosures since 1991 and an increase in the number of partial releases for which exemptions were claimed, suggesting a greater use of exemptions in cases of FOI requests for policy information. The Ombudsman concluded that the problems he identified were ‘illustrative of a growing culture of passive resistance to the disclosure of information’.

The committee notes in passing the additional powers afforded by the Victorian FOI Act which provides the Administrative Appeals Tribunal (AAT) with the power to order disclosure in the public interest, even though the document falls within an exemption provision. The Victorian AAT has exercised this power in ordering the disclosure of tender documentation, due diligence documentation, full outsourcing contracts and information relating to the monitoring of contractual performance. 

While the FOI Act has no direct relevance to the operations of Senate committees, it provides broad well-considered legislative guidelines to the same issues which confront those committees from time to time. Hence both the FOI Act and relevant case law are useful indicators when issues of commercial confidentiality arise. 

Annual reports

The annual reporting requirements for FMA Act agencies for 1999-2000 mandate certain coverage of consultancies and contracting: 

The annual report must include a summary statement detailing the number of consultancy services contracts let during the year, and the total expenditure on consultancy services during the year. Further, more detailed, information on consultancy services is also required, either as an appendix to the report, or on request or through the Internet, as set out in Attachment C.

Where applicable, the report must also include a summary statement in relation to competitive tendering and contracting (CTC) undertaken during the year. It is suggested that the statement refer to the total value and period of each contract let in excess of $100,000, the nature of the activity, and the outcome of CTC, including any net savings.
 

As the CTC requirement will operate for the first time for reports for 1999-2000, the committee is unable to determine how informative the reporting is likely to be. Nor will it be in a position to know whether the reporting is complete and accurate. 

The annual reporting provisions for Commonwealth authorities and companies, as provided for in Schedule 1 to the Commonwealth Authorities and Companies Act 1997 (the CAC Act) and in relevant Finance Minister’s Orders, are not so prescriptive, in keeping with the government’s view that such agencies should compete on a level playing field with the private sector.

Activities of Auditors-General

All Australian Auditors-General have in recent years been actively reporting on government contracting in their own jurisdictions and in December 1999 their joint council issued a ‘Statement of Principles: Commercial Confidentiality and the Public Interest’. That document underscored the essence of the ‘problem’ that Senator Murray’s motion wishes to address:

the duty of Parliament to oversight the Government raises the prospect that Government activity will be disclosed as being inefficient, uneconomical, ineffective or improper. But that prospect should not be the rationale for a Government refusing Parliament access to information without which it cannot undertake its duty to hold the Government to account.
 

The South Australian Auditor-General, who has particularly considered the implications of government contractual activity, has stated:

It is the responsibility of the Auditor-General to ensure that the public is fully informed as to the nature and extent of all contracts which alter core government relationships or functions, create unusual or substantial contingent liabilities or which involve material expenditure of funds. While some provisions may be legitimately confidential, in my opinion confidentiality cannot be permitted when the overall impression created would be misleading to the public and the Parliament and where confidentiality impedes the latter in the discharge of its constitutional role of scrutiny of the Executive Government.
 

In the federal sphere, the Auditor-General has undertaken a considerable number of performance audits of contractual arrangements, many of which have raised confidentiality issues. There appears to have been an emphasis on defence contracting, such as the Collins class submarines
 and the Jindalee Project
 for obvious reasons of materiality. 

Notwithstanding the excellent job that Auditors-General are already doing, they do not currently scrutinise every commercial confidentiality claim in government contracts. Nor does the Commonwealth Ombudsman, or his state equivalents.

Accountability in the parliamentary arena

The above accountability mechanisms ensure that a certain level of knowledge about most government contracts is already publicly available. Why then, it might be asked, is the additional provision proposed by the Murray motion deemed necessary? The answer lies in fact that relevant information about government contracts, information which would enable senators to establish, for example, the level of risk a particular contract might be exposing the Commonwealth to, or whether a particular use of public money is appropriate, is not always publicly available. Senator Murray has argued that if senators do not know which government contracts contain commercial confidentiality provisions, they are unable to form a view as to which contracts merit closer scrutiny.

Further, they have difficulty using the existing parliamentary scrutiny mechanisms such as question time or committee hearings to question contract provisions without their contribution being castigated as a ‘fishing expedition’.

It is often claimed by public servants that specific legislative provisions prevent them from providing contractual information to Parliament. In the view of the Clerk of the Senate, secrecy provisions do not preclude Parliament from insisting on viewing government contracts. He asserted:

I think the view of the government’s legal advisers is now very close to the parliamentary view, which is that a requirement for secrecy does not apply of itself in the parliamentary sphere; that a secrecy requirement ... does not prevent the giving of information to a parliamentary forum, a house or a committee, and that if the information is given and the disclosure of that information is otherwise a criminal offence or a tort, the person who gives it to a parliamentary committee is not liable to prosecution or suit for that act.

This view is supported, inter alia, by the ANAO, which found that Parliament had legitimate right to the information necessary to ensure accountability of Government activities, through independent reviews by agencies such as itself, the Ombudsman or the AAT or via subpoenas. It concluded by presuming that there were no inherent limitations to Parliament’s ability to access information – the salient issue being how Parliament becomes aware of the information it requires.

Senate committees, with the exception of legislation committees considering the Appropriation Bills, have the power to consider evidence in camera, hence the giving of information to a committee need not equate with ‘publishing’ the information in the usual sense of that word. What Senate committees may do with in camera information is considered in a previous report of the committee.
 
The practice in other jurisdictions

The committee has been monitoring with interest developments on this front in other Australian jurisdictions. It has noted the recent publishing of certain contracts or key information pertaining to them by the Victorian Auditor-General. His rationale for doing so, in the case of the State Revenue Office information technology contract, was provided as follows:

One contentious issue that I have had to consider relates to whether, in the public interest, the value of a major outsourcing contract at the State Revenue Office should be disclosed in [an audit] report, or on the grounds of commercial confidentiality, this amount should be concealed from public knowledge. Under the terms of the commercial in confidence contract, the service provider has not consented to such disclosure as this information is regarded as proprietary and its public release could place the contractor at a competitive disadvantage. The State Revenue Office also maintains that reporting such details may influence or dissuade some prospective outsourcing companies when the contract is due for renewal.

While I am aware of the importance of promoting practices that enable the benefits of competition to flow from the operation of a fully competitive market, it is my view that the introduction of contestability and the involvement of contractors in the provision of government services should not provide public sector agencies with an avenue for not disclosing the cost of publicly-funded services ... I have elected to disclose the value of the contract to outsource the Office’s information technology services in order to enhance accountability and preserve the public interest in the right to know how their taxes have been spent.
 

This committee is aware that the Western Australian Commission on Government recommended that all public contracts should be published; and has followed recent debate on the WA Government Financial Responsibility Bill 1998 during which commercial confidentiality became an issue.
 

On the overseas front, the committee has much anecdotal evidence of an increasingly open approach to disclosure of government contracts and will continue to monitor closely developments elsewhere which might guide practice federally. 
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