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Chapter three

accountability mechanisms for commonwealth contracts

3.1 This chapter considers existing accountability mechanisms for performance and expenditure arising from Commonwealth contracts. These mechanisms include the Senate order of 20 June 2001, the Gazette Publishing System (GaPS) and annual reporting requirements. 

The Murray motion

3.2 The committee’s June 2000 report on general business notice of motion 489, the Murray motion, looked at possible alternatives to the proposed motion but did not reach a definitive position on the issues or make recommendations. The committee agreed instead to await the Auditor-General’s assessment of the extent of overuse of confidentiality claims.

3.3  The committee did identify a number of potential problems with motion as it stood:

· Definitional issues—terms in the motion such as ‘agency’, ‘contract’ and ‘fully performed’ were raised as presenting difficulties in interpretation and application.
 This concern was addressed in the order in respect to ‘agency’ which was defined as an agency within the meaning of the Financial Management and Accountability Act 1997 (FMA Act).

· Number and size of contracts and low threshold level—evidence to the committee suggested that the motion as it stood could potentially involve thousands of contracts if the $10 000 threshold applied as in the original motion.
 This concern was addressed in the order with the contract value being increased to $100 000. 

· Retrospectivity—retrospective reporting requirements would incur substantial administrative costs as systems are not in place to capture the information required in the motion.
 The subsequent order stated that it applies on and after 1 July 2001. Agencies need to examine contracts current at 1 July and provide the information requested, even though agreements on their confidentiality may predate the order.

· Six-monthly tabling requirement—the relevance of confidentiality of contract provisions may vary over time, and therefore may need to be re-assessed for every six-monthly tabling period.
 This was seen to be potentially onerous. This can be avoided if the Auditor-General’s advice is followed and the duration of the agreement is limited and the reasons for confidentiality are identified at contract signing.
 The amended motion maintains this tabling requirement.

· Cost of implementing the order—all agencies participating in the committee’s inquiry indicated that they would face additional costs if the motion went ahead. In response to this concern the amended motion included an additional requirement for agencies to include an estimate of the cost of complying with the order.
 Chapter Four canvasses other concerns about compliance costs of reporting arrangements.

· The Auditor-General’s role—the original motion sought reports by the Auditor-General every six months on whether the confidentiality claims were appropriate. The committee received evidence that the vast majority of Commonwealth contracts contain confidentiality provisions, and that potentially the Auditor-General would be required to consider thousands of contracts every six months.
 The amended motion addressed this concern by requesting the Auditor-General to provide a report every six months based on an examination of a selection of contracts with confidentiality provisions. A further change to the Auditor-General’s role is recommended in Chapter Four.

· The first report of this inquiry identified issues that arose with Senate Procedural Order of Continuing Effect no. 6
 on indexed lists of departmental and agency files and that should be considered by the Murray motion. They included the need for absolute clarity in the wording of Senate order and the value of a monitoring exercise. The order addresses these issues to some extent by providing for this committee to consider and report on the first year of operation. Further changes to the wording of the order are recommended in Chapter Four.

3.4 The June 2000 submission from the Department of Veterans’ Affairs (DVA) stated that much of its expenditure on services would not be encapsulated by the motion, now the order, because it occurs under less formal arrangements. It also noted other difficulties with the motion, including that disclosure of rates and prices might not be in the Commonwealth’s commercial interests; privacy issues and the cost of compliance.

Senate Order for production of documents – departmental and agency contracts

3.5 On 20 June 2001 the Senate adopted an amended motion. The order—Departmental and agency contracts — Order for production of documents (the order) reads:

(1) There be laid on the table, by each minister in the Senate, in respect of each agency administered by that minister, or by a minister in the House of Representatives represented by that minister, by not later than the tenth day of the spring and autumn sittings, a letter of advice that a list of contracts in accordance with paragraph (2) has been placed on the Internet, with access to the list through the department's or agency's home page.

(2) The list of contracts referred to in paragraph (1) indicate:

(a) each contract entered into by the agency which has not been fully performed or which has been entered into during the previous 12 months, and which provides for a consideration to the value of $100 000 or more;

(b) the contractor and the subject matter of each such contract;

(c) whether each such contract contains provisions requiring the parties to maintain confidentiality of any of its provisions, or whether any provisions of the contract are regarded by the parties as confidential, and a statement of the reasons for confidentiality; and

(d) an estimate of the cost of complying with this order.

(3) In respect of contracts identified as containing provisions of the kind referred to in paragraph (2)(c), the Auditor-General be requested to provide to the Senate, within 6 months after each day mentioned in paragraph (1), a report indicating that the Auditor-General has examined a number of such contracts selected by the Auditor-General, and indicating whether any inappropriate use of such provisions was detected in that examination.

(4) The Finance and Public Administration References Committee consider and report on the first year of operation of this order.

(5) This order has effect on and after 1 July 2001.

(6) In this order:

"agency" means an agency within the meaning of the Financial Management and Accountability Act 1997;

"autumn sittings" means the period of sittings of the Senate first commencing on a day after 1 January in any year; and

"spring sittings" means the period of sittings of the Senate first commencing on a day after 31 July in any year.

Government response to the Senate order

3.6 Given that the order is to take effect on and after 1 July 2001, the first date letters were to be tabled was 28 August 2001. 

3.7 On 27 August 2001 the Manager of Government Business in the Senate, Senator Ian Campbell, incorporated the Government’s response to the order in Hansard. This response refers to advice from the Australian Government Solicitor (AGS) ‘that the order is probably beyond the Senate’s powers because it requires information to be provided to the public and not the Senate or a Senate committee’. The AGS is also reported to have advised ‘that it is likely that the Parlimentary Privileges Act 1987 would not provide absolute privilege in respect of the publication of information on the Internet’. 
 

3.8 In the committee’s view, the doubts expressed by the Government about the application of parliamentary privilege to the publication of information on the internet are not supported by the Parliamentary Privileges Act 1987. Pursuant to paragraph 16(2)(d), the Act applies to:

the formulation, making or publication of a document, including a report, by or pursuant to an order of a House or a committee and the document so formulated, made or published. 

3.9 The Government response goes on to confirm that it would comply with the spirit of the order on the basis that:

· Agencies will use the Department of Prime Minister and Cabinet guidelines on the scope of public interest immunity (in Government Guidelines for Official Witnesses before Parliamentary Committees) to determine whether information regarding individual contracts will be provided;

· Agencies will not disclose information if disclosure would be contrary to the Privacy Act 1988, or to other statutory secrecy provisions, or if the Commonwealth has given an undertaking to another party that the information will not be disclosed; and

· Compliance with the Senate order will be progressive as agencies covered by the Financial Management and Accountability Act 1997 refine arrangements and processes to meet the requirements.

3.10 The committee considered the Government response to the order at a meeting on 30 August 2001 and resolved to write to Senator Ian Campbell to request the release to the committee of the AGS advice concerning the order. At the time this report was finalised no response had been received. In the absence of the reasoning behind the claims, the committee sought the views of the Clerk of the Senate. The committee wrote to the Clerk on 20 September 2001. 

3.11 The Clerk’s reply confirmed the committee’s view. It advised the committee that an order instructing agencies to publish material on the internet falls within the Senate’s powers and that there is no doubt that the published lists of contracts would attract parliamentary privilege. A copy of the Clerk’s letter is provided at Appendix B.

3.12 The committee makes three further points about the Government’s response: 

· The order requires agencies to publish lists of contracts on their internet sites. The Freedom of Information Act 1982 (the FOI Act) relating to exemptions to public access to information are more relevant than the 1989 Guidelines for Official Witnesses before Parliamentary Committees and related matters. The revised guidelines had not been approved or released at the time this report was finalised, so they do not provide an acceptable point of reference. (Neither set of guidelines has been approved by the Senate or the Parliament.)

· The committee accepts that agencies may refer to FOI Act exemptions and must act within relevant statutory provisions when publishing contractual details. However, given the Auditor-General’s findings on the overuse of confidentiality clauses and criticism of the lack of guidance in the CPGs on appropriate grounds for giving an undertaking that information in government contracts will not be disclosed, the committee questions the credibility of undertakings made. The reason for such undertakings must be transparent and the reasons for confidentiality must be notified on agency web sites. 

· All ministers are required to comply with the Senate order by tabling letters on the tenth sitting day of the relevant parliamentary session. Where their portfolio departments or an agency may have only partially complied, ministers should include advice of this together with the anticipated date of full compliance. Chapter Four recommends changes to the wording of the order to clarify this. 

Compliance report: 28 August 2001

3.13 The two elements to compliance with the Senate order are the placement of lists of relevant contracts with required details on each department’s and agency’s website and the tabling of letters of advice by ministers.

3.14 One letter of advice was tabled in the Senate on 28 August 2001. The letter from the Minister for Defence, the Hon. Peter Reith MP, advised that a list of contracts entered into over the last five years valued at over $100 000 with details of the name of the contractor, contract number, contract date and subject matter, is available on the department’s website. In addition, the website includes a general statement of Defence’s approach to commercial-in-confidence information. The Minister advised further, that given the large volume of contracts entered into by the department each year, ‘it was impractical in the time frame to examine each contract individually and identify the precise extent and location of commercial-in-confidence information.’
 

3.15 In Chapter Four the committee proposes changes to the order to make clear that letters should be tabled regardless of the completeness of the lists published by agencies. Only the content of the letter would change. 

3.16 In its submission to this inquiry, Defence further emphasised that it had experienced a number of difficulties in complying. The submission expressed concern that the routine provision of some non-confidential information would result in the erosion of the Commonwealth’s negotiating position. The counter argument to this is that more openness brings more competition, but the committee acknowledges there may be some markets for Defence where this is less likely. In relation to the Senate order, it is difficult to see that notification of the existence of and reasons for restrictions on disclosure would have any impact. The committee’s review of the first year of operation will look for evidence of this. 

3.17 The department has estimated an initial compliance cost of $1.5 million, reducing over time. In Chapter Four the committee recommends some measures to reduce duplication between the order and GaPS. It also recommends that the basis for agencies’ estimates be provided.

3.18 On 31 August 2001 a letter from Senator Minchin was tabled in the Senate stating that the list of departmental contracts for the Department of Industry, Science and Resources had been placed on the internet. It noted that the list does not at this stage include administered items, although these will be added as the department refines arrangements and processes. 

3.19 Also on 31 August a letter from Senator Bill Heffernan was tabled stating that agencies within the Prime Minister and Cabinet portfolio had placed a list of contracts on their websites. Listed in the letter were the Department of the Prime Minister and Cabinet (PM&C), the Australian National Audit Office (ANAO), the Office of the Commonwealth Ombudsman, the Office of the Official Secretary to the Governor General and the Office of National Assessment.

3.20 The committee observes that the letter does not refer to the Public Service and Merit Protection Commission or the Office of the Inspector-General of Intelligence and Security, even though both are within the PM&C portfolio and are agencies for the purposes of the order. This highlights another potential problem—that ministers’ letters must report on compliance by each and every agency for which they are responsible.

3.21 On 31 August a letter from Mr Robert Kerr, Head of Office of the Productivity Commission was tabled stating that the Commission had placed a list of contracts on its website.

3.22 The committee acknowledges the difficulties certain agencies with a significant number of contracts may have in setting up their compliance systems. In its report to the Senate on the first year of operation of the order, the committee intends to recognise this by taking a more understanding approach in extreme cases where sound reasons are advanced and accepted by the Senate. In saying this the committee notes, however, that confidentiality clauses in new contracts should now be identified at signing and that the committee’s flexibility will be limited.

Gazette Publishing System (GaPS)

3.23 Mandatory reporting requirements stipulate that details of all contracts with a value of $2000 or more are to be notified in the Commonwealth Purchasing and Disposals Gazette within six weeks of entering into the contract. 

3.24 The ANAO report The Use of Confidentiality Provisions in Commonwealth Contracts included an examination of GaPS.
 The committee also recorded difficulties with the system.
  The problems identified impact significantly on data integrity.  For example:

· no contract expiry date, no indication of whether a contract had been discontinued and no indication whether a contract continues across financial years;

· failure to gazette within the six week period; 

· duplication of entries;

· different gazettal practices in agencies—including the failure of some smaller agencies to gazette at all; 

· a lack of internal control on agencies— including effective or non-existent contract registers to ensure that the gazettal process captures all relevant material; and 

· failure to report contract variations.

3.25 ANAO noted that there was widespread confusion within agencies as to what and how items should be gazetted. Even when automated systems ensure that relevant data is captured, there is a lack of effective internal control mechanisms that ensure the data is of good quality.

3.26 The DVA submission suggested that ‘There would be value in giving consideration to reporting mechanisms that build on the current whole-of-government approaches, such as GaPS’.
 The committee supports the idea that any revision of GaPS should occur in the broader context of measures taken to address the need for increased transparency in government contracting. 

3.27 The committee is aware that a review of the GaPS system by the Department of Finance and Administration is currently under way and due to be completed shortly. In addition to problems identified in the committee’s first report and the ANAO report, the committee suggests that the review considers the potential for GaPS to be used to deliver the information sought by the Senate order. With this in mind, the committee has made recommendations in Chapter Four regarding GaPS. 

3.28 The committee is aware that changes to gazettal requirements will impose costs on agencies that will need to be weighed against expected benefits. These need to be considered in the light of the current system which has been found inadequate as an accountability tool, yet continues to consume significant agency resources. 

Annual reporting requirements

3.29 Section 12(6) of the current Requirements for Annual Reports require that the annual report must include a summary statement detailing the number of consultancy services contracts let during the year and the total expenditure on consultancy services during the year. More detailed information on consultancy contracts let to the value of $100 000 or more is also required either as an appendix to the report, on request or through the internet. Such information includes:

· a summary of the department’s policy on the selection and engagement of consultants, its selection procedures, and the main categories of purposes for which consultants were engaged; and

· a list of all consultancy contracts let to the value of $10 000 or more, with details for each individual consultancy, except where a large number of consultancies renders this impractical. Details are to include the name of the consultant, a summary description of the nature and purpose of the consultancy, the contract price for the consultancy, the selection process used, and the justification for the decision to employ consultancy services.

3.30 The requirements also state that the report must include a summary statement in relation to competitive tendering and contracting undertaken during the year. They suggest this statement refer to the total value and period of each contract let in excess of $100 000 the nature of the activity, and the outcome of competitive contracting and tendering, including any net savings. 
 

3.31 The current requirements relating to information for non-consultancy contracts only suggest annual reports include disaggregated information for each contract let. The committee has criticised previously the fact that annual reporting is voluntary in relation to areas of significant government expenditure and items of continuing public interest.
 This criticism extends to the inadequate level of annual reporting on Commonwealth contracting, including consultancies.

3.32 In its first report the committee identified a major drawback with the annual report as an alternative to the Senate order. The time lag of potentially sixteen months between the letting of a contract and the information being publicly available is unacceptable.

Conclusion

3.33 There are now three mechanisms to provide transparency in relation to Commonwealth contracts—the Senate order, GaPS and annual reports. Each has its shortcomings, including high compliance costs. It is fifteen months since the problems were outlined in the committee’s June 2000 report, and four months since the Auditor-General confirmed these and reported on others. It is likely that these problems had all been identified in one way or another prior to both reports.

3.34 In the next chapter the committee recommends a more streamlined way of making contract information available to the Parliament and public. While the committee appreciates that establishing a new system requires time, it calls on the Government to allocate a higher priority to the implementation of effective and coordinated accountability mechanisms for Commonwealth contracting. 
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