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appendix c

proposed changes

Departmental and agency contracts — Order for production of documents, 20 june 2001

Introduction

In this report, the committee has recommended changes to the Senate order for the production of lists of departmental and agency contracts. The revised wording of the order is provided in Chapter Four and in this appendix the committee details the difference between the existing order and the proposed changes.

The committee continues to support the existing order and the changes should not be seen as alleviating the Government of the requirement for it to comply. Should the Senate not agree to the revised wording, it is the committee’s intention that the existing order continue to apply.

Additions to the wording of the Senate order are underlined below, deletions are also marked: 

lists of departmental and agency contracts - ORDER FOR PRODUCTION OF DOCUMENTS 

(1) There be laid on the table, by each minister in the Senate, in respect of each agency administered by that minister, or by a minister in the House of Representatives represented by that minister, by not later than the tenth day of the spring and autumn sittings, a letter of advice that a list of contracts in accordance with paragraph (2) has been placed on the Internet, with access to the list through the department’s or agency’s home page.

(2) The list of contracts referred to in paragraph (1) indicate:

(a) each contract entered into by the agency which has not been fully performed or which has been entered into during the previous 12 months, and which provides for a consideration to the value of $100 000 or more;

(b) the contractor, the amount of the consideration and the subject matter of each such contract;

(c) whether each such contract contains provisions requiring the parties to maintain confidentiality of any of its provisions, or whether any provisions of the contract are regarded by the parties as confidential, there are any other requirements of confidentiality, and a statement of the reasons for the confidentiality; and

(d) an estimate of the cost of complying with this order and a statement of the method used to make the estimate.

(2A)
If a list under paragraph (1) does not fully comply with the requirements of paragraph (2), the letter under paragraph (1) indicate the extent of, and reasons for, non-compliance, and when full compliance is expected to be achieved. Examples of non-compliance may include:

(i) 
the list is not up to date

(ii) not all relevant agencies are included

(iii) contracts all of which are confidential are not included.

(2B)
Where no contracts have been entered into by a department or agency, the letter under paragraph (1) is to advise accordingly.

(3) In respect of contracts identified as containing provisions of the kind referred to in paragraph (2)(c), the Auditor-General be requested to provide to the Senate, within 6 months after each day mentioned in paragraph (1), a report indicating that the Auditor-General has examined a number of such contracts selected by the Auditor-General, and indicating whether any inappropriate use of such provisions was detected in that examination.

(3A) In respect of letters including matter under paragraph (2A), the Auditor-General be requested to indicate in a report under paragraph (3) that the Auditor-General has examined a number of contracts, selected by the Auditor-General, which have not been included in a list, and to indicate whether the contracts should be listed.
(4) The Finance and Public Administration References Committee consider and report on the first year of operation of this order.

(5) This order has effect on and after 1 July 2001.

(6)
In this order:
“agency” means an agency within the meaning of the Financial Management and Accountability Act 1997;

“autumn sittings” means the period of sittings of the Senate first commencing on a day after 1 January in any year;

“previous 12 months” means the period of 12 months ending on the day before the first day of sitting of the autumn or spring sittings, as the case may be;

“spring sittings” means the period of sittings of the Senate first commencing on a day after 31 July in any year.

Intention of Recommendation 1

The amendments are intended to strengthen and clarify the order. The reporting period for tabled letters and the scope of confidentiality are more clearly defined by the revised wording. The availability to the Auditor-General of contracts not listed on agency websites is confirmed. In the interests of presenting more complete information, the proposed wording requires that:

agencies–

· advise the value of the contracts listed, and

· provide the basis for estimates of compliance costs;

a) ministers’ letters– 

· state which departments and agencies are covered by that letter,

· report on non-compliance in any or all of the agencies for which s/he is responsible, and

· advise if no contracts fall within the terms of the order.

Publication

Nothing in the order invalidates any applicable statutory duty to maintain the confidentiality of certain information, such as that relating to national security or personal privacy. The committee recognises that statutory provisions may prevent the publication of details, even the title of a contract. In such instances, paragraph 3A of the order allows for the Auditor-General to examine the relevant contract and report as to whether any inappropriate use of such provisions was detected. 

Parliamentary Privilege

The Senate has ordered that the following information be published on the internet:

· name of contract/s and contractor/s;

· value of contract/s;

· subject matter of each contract;

· whether the contract contains confidentiality clauses or whether there are other confidentiality requirements; 

· if there are confidentiality requirements, a statement of reasons for the confidentiality; and

· an estimate of compliance costs and formula details.

The doubts expressed by the Government about the application of parliamentary privilege to the publication of information on the internet are in conflict with the Parliamentary Privileges Act 1987. Pursuant to paragraph 16(2)(d), the Act applies to:

the formulation, making or publication of a document, including a report, by or pursuant to an order of a House or a committee and the document so formulated, made or published. 

In the committee’s view, the publication of this information is clearly protected by parliamentary privilege. 

