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Chapter four

the road to A new framework

4.1 In this report and previously, the committee has identified inadequacies and inconsistencies that undermine the effectiveness of accountability mechanisms in the Australian Public Service. These reduce the transparency surrounding Commonwealth contracting, an area that involves substantial public expenditure.

4.2 The committee has drawn on key government documents that indicate the Government’s intention to be accountable and its view that ‘openness and transparency in administration, by external scrutiny through public reporting, is an essential element of accountability’.
 Therefore the committee concludes that the lack of information about government contracts is a result of inadequate information systems and needs to be addressed by those that manage them.

4.3 The committee’s recent experience of the inquiry into the Government’s IT outsourcing initiative has provided a useful background to this report. There is no room to doubt that the Auditor-General’s criticism of the lack of guidance available to agencies on the use of confidentiality clauses in Commonwealth contracts is well founded, or that the impact of this has been reduced access to information that should be in the public domain. Five recommendations in the final report of that inquiry, Re‑booting the IT agenda in the Australian Public Service, are set out below. These steps need to be taken to ensure more accountability in Commonwealth contracting. The committee has recommended that:

· the Government give serious consideration to introducing legislation that will provide a greater degree of transparency in Commonwealth contracts by making them publicly available … In this context the ANAO criteria would provide guidance on what, in such circumstances, would still be considered genuinely confidential and may be withheld from publication (Recommendation No. 17);
· the Government re-introduce mandatory competency standards for all officers undertaking procurement functions (Recommendation No. 5);
· consistent with the Department of Finance and Administration’s policy responsibility for Commonwealth contracting and procurement, the competency standards and training should be developed by that department. This is to be done in consultation with the Public Service and Merit Protection Commission to ensure consistency with the Australian Public Service Values (Recommendation No. 6);

· budget funded agencies take immediate action to ensure that before they enter into any formal or legally binding undertaking, agreement or contract that all parties to that arrangement are made fully aware of the agency and contractor’s obligation to be accountable to Parliament (Recommendation No. 18); and

· any future Requests for Tender (RFTs) and contracts entered into by a Commonwealth agency include provisions that require contractors to keep and provide sufficient information to allow for proper parliamentary scrutiny, including before parliamentary committees, of the contract and its arrangements (Recommendation No. 19).

4.4 If these recommendations are adopted, legislation would be enacted to secure the application of the principle that information relating to Commonwealth contracts should be in the public domain unless there are sound reasons for withholding it. This would not be able to be signed away, either deliberately or unwittingly. Competency standards and competency based training for public servants involved in contracting and contract management would improve performance and guard against any ‘unwitting’ behaviour —particularly unnecessary restrictions being placed on public access to information.

4.5 The committee is puzzled at the apparent reluctance shown by Finance to inform all potential and actual contracting partners of the Commonwealth in advance of the full implications of contracting with government. It considers the absence of clear written advice about contractors’ public accountability responsibilities and the requirement for them to be open to parliamentary scrutiny as bordering on irresponsible, particularly in the light of Senate Procedural Order of Continuing Effect no. 32, quoted in the previous chapter (clause 2.43 refers). 

4.6 The central feature of the framework recommended in the committee’s final report on IT outsourcing outlined above is legislation. Should the Government agree, the enactment can be expected to take time. In the meantime, the combination of the Senate order of June 2001, the GaPS system and annual reports provides a less satisfactory alternative. The following recommendations aim to streamline the three systems and promote a culture of disclosure of government contracting information unless there are sound reasons for withholding it. The committee sees the costs associated with duplication and the identified shortcomings of GaPS as a major concern.

Recommendation 1: Amendments to the Senate order 

4.7 The Senate order is particularly important as an interim and preparatory measure for the proposed legislation. The committee proposes a number of amendments to strengthen it and provide a degree of clarification where problems have been identified at this early stage of its implementation. Appendix C explains the difference between the Senate order and the wording proposed by the committee.

The amendments include changes to:

· advise the value of the contract, a nil return and whether all departments and agencies for which the minister is responsible are covered by the letter;

· provide for ministers to report on non-compliance in any or all of the agencies for which s/he is responsible;

· clarify the reporting period for letters tabled on the tenth sitting day of the spring and autumn sittings;

· provide the basis for estimates of compliance costs; and

· recognise that contracts not listed on agency websites should also be open to the Auditor-General.

The committee recommends that the order passed by the Senate on 20 June 2001 be amended to read: 

lists of departmental and agency contracts - ORDER FOR PRODUCTION OF DOCUMENTS 

(1) There be laid on the table, by each minister in the Senate, in respect of each agency administered by that minister, or by a minister in the House of Representatives represented by that minister, by not later than the tenth day of the spring and autumn sittings, a letter of advice that a list of contracts in accordance with paragraph (2) has been placed on the Internet, with access to the list through the department’s or agency’s home page.

(2) The list of contracts referred to in paragraph (1) indicate:

(a) each contract entered into by the agency which has not been fully performed or which has been entered into during the previous 12 months, and which provides for a consideration to the value of $100 000 or more;

(b) the contractor, the amount of the consideration and the subject matter of each such contract;

(c) whether each such contract contains provisions requiring the parties to maintain confidentiality of any of its provisions, or whether there are any other requirements of confidentiality, and a statement of the reasons for the confidentiality; and

(d) an estimate of the cost of complying with this order and a statement of the method used to make the estimate.

(2A)
If a list under paragraph (1) does not fully comply with the requirements of paragraph (2), the letter under paragraph (1) indicate the extent of, and reasons for, non-compliance, and when full compliance is expected to be achieved. Examples of non-compliance may include:

(i) 
the list is not up to date

(ii) not all relevant agencies are included

(iii) contracts all of which are confidential are not included.

(2B)
Where no contracts have been entered into by a department or agency, the letter under paragraph (1) is to advise accordingly.

(3) In respect of contracts identified as containing provisions of the kind referred to in paragraph (2)(c), the Auditor-General be requested to provide to the Senate, within 6 months after each day mentioned in paragraph (1), a report indicating that the Auditor-General has examined a number of such contracts selected by the Auditor-General, and indicating whether any inappropriate use of such provisions was detected in that examination.

(3A) In respect of letters including matter under paragraph (2A), the Auditor-General be requested to indicate in a report under paragraph (3) that the Auditor-General has examined a number of contracts, selected by the Auditor-General, which have not been included in a list, and to indicate whether the contracts should be listed.

(4)
The Finance and Public Administration References Committee consider and report on the first year of operation of this order.

(5)
This order has effect on and after 1 July 2001.

(6)
In this order:

“agency” means an agency within the meaning of the Financial Management and Accountability Act 1997;

“autumn sittings” means the period of sittings of the Senate first commencing on a day after 1 January in any year;

“previous 12 months” means the period of 12 months ending on the day before the first day of sitting of the autumn or spring sittings, as the case may be;

“spring sittings” means the period of sittings of the Senate first commencing on a day after 31 July in any year.

Recommendation 2: Changes to the Gazette Publishing System (GaPS)

4.8 GaPS is a mechanism for reporting Commonwealth contracts that can be relatively readily adjusted to accommodate the Senate order. The Committee notes the current review by Finance of GaPS is yet to be finalised. It observes that correcting the problems identified by the Auditor-General and making technical adjustments to enable GaPS to deliver additional information and functionality would reduce considerably the compliance costs of a more transparent approach to contracting.

(a)
The committee recommends that GaPS be amended to provide:

· an extra field , or another additional facility to record data, that can be used to notify the public of the existence of each confidentiality clause;

· a set of codes that specifically indicate the reason for each restriction, for example, national security, personal privacy or commercial sensitivity (including the relevant ANAO criterion);

· information about the end date, renewal, extension of and amendment to, contracts listed; and

· the capacity to sort information in GaPS by agency, contract value and whether the field notifying confidentiality is filled.

 (b)
The committee also recommends that where the secretary of a department or agency head has decided to exclude a contract from notification in GaPS the reasons should be documented and made available to the Auditor-General on request.
Recommendation 3: Changes to annual reporting requirements

4.9 If the above recommendations are implemented, more timely and meaningful information about consultancies and contracts entered into by an agency would be available than the current annual reporting provisions provide. 

The committee recommends that annual reports of Financial Management and Accountability Act agencies provide the following information:

· the web address of lists of contracts of $100 000 or more;

· a report on compliance with the Senate order; 

· a report on training completed by officers undertaking procurement functions; 

· a report on the inclusion in RFTs and contracts of advice about public and parliamentary accountability responsibilities; and

· a report on the agency’s compliance with mandatory reporting requirements and steps taken to improve the integrity of its data in GaPS.

Recommendation 4: Accountability to the Senate

The committee recommends that potential and actual partners to a government contract be informed that contracts and contract related material may be requested by Parliament and ‘that there are no areas in connection with the expenditure of public funds where any person has a discretion to withhold details or explanations from the Parliament or its committee unless the Parliament has expressly provided otherwise’.
 

4.10 The committee is concerned at the repeated displays of ignorance of parliamentary and committee powers that it has witnessed and reported over the past six months. In the absence of the legal opinions used to justify withholding documents from the committee, and now used to resist an order of the Senate, the committee must believe government claims as to the content of legal advice. As a result, it questions the value for money of recent legal advice to government, for example, on the Senate order.

4.11 In doing so, the committee recalls the IT outsourcing inquiry during which it became apparent that the provision of incomplete background information to advisers resulted in poor quality and costly legal advice to government.

4.12 The Senate’s power to require information about government contracting to be provided or published and the protection of that information by the Parliamentary Privileges Act 1987 are beyond doubt. 

Senator George Campbell

Chairman
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