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Appendix B
Advice to Committee from THE Clerk of the Senate

21 September 2001

Ms Helen Donaldson

Secretary

Finance and Public Administration Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Dear Ms Donaldson

publication of documents by the senate

Thank you for your letter of 20 September 2001, in which the committee requests advice on remarks made in the Senate by the Manager of Government Business in the Senate on 27 August 2001 in response to the Senate’s order of 20 June 2001 for the production of lists of government contracts. 

In the course of a statement on behalf of the government, the minister stated:

The Government has been advised by the Australian Government Solicitor that the order is probably beyond the Senate’s power because it requires information to be provided to the public and not the Senate or a Senate Committee.

and

………it is likely that the Parliamentary Privileges Act 1987 would not provide absolute privilege in respect of the publication of information on the Internet………

The committee has asked for a copy of the advice provided to the government but this request has not yet been met.

If these statements are an accurate paraphrase of the advice provided to the government, it is difficult to imagine the reasoning which could have led to the advice. The conclusions as stated are flatly contradictory of the Parliamentary Privileges Act. The Act provides in paragraph 16(2)(d) that the formulation, making or publication of a document by or pursuant to an order of a House or a committee is a proceeding in Parliament within the meaning of the Act, and therefore protected by parliamentary privilege. The publication of a document  by order of the Senate could not be protected by parliamentary privilege unless it were within the power of the Senate to order the publication of the document.

It may be that the advice provided to the government argues that the Senate cannot order a document to be published until the document is laid before it. Such a contention is contradicted by the terms of the Parliamentary Privileges Act. This question was settled in 1984 when the Senate first ordered the publication of a Senate committee report and a government document in advance of their presentation to the Senate, by providing that their publication was to take place when they were provided to the President. It was pointed out at that time, the Parliamentary Privileges Act not then having been passed, that the power to order the publication of a document without the document having been prepared or laid before the Senate is one of the statutory powers of the United Kingdom House of Commons which attaches to the Houses of the Australian Parliament by virtue of section 49 of the Constitution. After that time, the Senate regularly ordered the publication of documents before the documents were prepared or laid before it, and when the Parliamentary Privileges Act was drafted it was framed so as to remove any possible doubt that the power to order the publication of documents did not depend on the documents first having been prepared or presented to the Senate.

It would be most surprising, to say the least, if, after all this time, and in the face of the unambiguous terms of the Parliamentary Privileges Act, the government’s advisers have suddenly come to the conclusion that the Senate cannot order the publication of a document with parliamentary privilege attaching to the publication.

If it is the mode of publication, electronically on the Internet, which troubles the government’s advisers, it need only be pointed out that the Acts Interpretation Act, section 25, defines the term “document” to include documents in electronic form, and the Senate has been ordering the publication of documents in that mode for several years.

In the absence of the actual terms of the advice provided to the government, I cannot take the matter any further, but if that advice is obtained I would be pleased then to comment further on it.

Please let me know if I can be of any other assistance  to the committee.

Yours sincerely

SIGNED

(Harry Evans)

