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Executive Summary

Agency-based bargaining within the Australian Public Service (APS) since 1997 has been conducted within the constraints of policy parameters issued by the government and enforced by the Department of Industrial Relations (and its successor departments).

The parameters, and the guidance materials which have supported them, reveal a greater concern for the government's industrial relations objectives than for the efficiency, productivity and independence of the APS.

Too often, agency-based negotiations have been more concentrated upon employees' conditions of employment, the modes of regulating such conditions and employees' rights to so-called third party representation than upon broader considerations related to portfolio responsibilities.  It is arguable that such priorities are inhibiting the growth of efficiency and productivity within the APS generally.

The re-introduction of performance pay to the APS has also been governed by the policy parameters.  Such pay was the subject of an experiment in the 1990s heavily criticised by a Senate Committee.  It is too early to tell yet whether the lessons of that failed experiment have been learnt.

The policy parameters, and the way they have been enforced, are inconsistent with an intention to develop a more independent APS.



Introduction

1.
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union (AMWU) represents in excess of 165,000 members engaged in engineering, science, manufacturing and related activities nationally, in both the public and private sectors.

2.
In the Australian Public Service (APS), the AMWU represents in excess of 1500 members, the vast majority of whom perform technical, trades and related functions.  These members are generally classified as Technical Officers or General Service Officers.  They are engaged in a diversity of pursuits, including design, research and development, repair and maintenance, production, project management, meteorology, flood warning, map production, biomedicine, communications and quality assurance.  They are employed by agencies which include but are not limited to the Department of Defence, the Department of Foreign Affairs and Trade, the Australian Geological Survey Organisation, the Australian Plague Locust Commission, the Royal Australian Mint, the Bureau of Meteorology, the Antarctic Division and the Australian Radiation Protection and Nuclear Safety Agency.

3.
The AMWU is recognised by the Australian Council of Trade Unions as one of two principal unions in the APS, the other being the Community and Public Sector Union.

4.
The AMWU has participated in APS wages negotiations over many decades, experiencing a number of systems, from centralised negotiations for the Service as a whole to the current decentralised agency-by-agency approach.

5.
The principal focus of this submission will be upon "the impact of agency-based bargaining in contributing to the development of a more efficient, productive and independent Australian Public Service" (from the inquiry's second term of reference).  Comment will also be made, but in less detail, upon "the extent to which performance pay is being incorporated into agreements negotiated by individual agencies .... and the impact of such agreements on agency performance, accountability and transparency" (from the third term of reference).

6.
It is noted that words such as "performance" and "transparency" are not value -free.  Some would argue, for example, that performance should be measured narrowly, as in current costs per unit of output, whereas the AMWU believes it should extend to include broader considerations such as: workforce morale; current and future levels and standards of service delivery; investment in skill formation; and the like.

7.
The proportion of the APS workforce represented by Technical Officers (TOs) and General Service Officers (GSOs) has fallen throughout the 1990s.  In June 1991 TOs represented 4.4% of that workforce and GSOs 4.7% (source:  APS Statistical Bulletin B 1990-1, issued by the Department of Finance). In June 1998 they represented 3.4% and 2.4% respectively (source:  APS Statistical Bulletin 1997-8, issued by the Public Service and Merit Protection Commission).  This change is significant,  given the construction of the no disadvantage test which underpins agreement-making under the Workplace Relations Act 1996 (and therefore within APS agencies) and the composition of a "valid majority" under the Act.

Relevant Legislative Provisions

8.
Various pieces of legislation set the context within which industrial relations are conducted within the APS, amongst them the Workplace Relations Act 1996 (the WR Act).

9. Until 1992, awards made by the Australian Industrial Relations Commission (AIRC) regulated the rates of pay and many important employment conditions of APS employees.  These awards were paid rates awards, i.e. they prescribed actual rather than minimum entitlements.

10. 
Since 1992, certified agreements, to operate at either the APS-wide or agency level, have been made under the auspices of the AIRC.  These agreements have often specified that they are to be read in conjunction with particular awards, although they override the awards to the extent of any inconsistency.

11.
Certain provisions of the WR Act represent a departure from past Australian industrial relations practice and have featured significantly in agency-based bargaining during the years of the Howard Government.  A number of these provisions are identified below in paragraphs 15 - 18 inclusive.  The no disadvantage test (NDT) has also featured significantly, having been carried forward in amended form from the Industrial Relations Act 1988.  It is addressed below in paragraphs 12-14 inclusive.

12.
The WR Act prescribes a NDT against which proposed agreements are examined to ensure that employees are not being exploited.  Disadvantage is taken to occur where an agreement "would result, on balance, in a reduction in the overall terms and conditions of employment" prescribed by the relevant award(s) and any other law considered relevant (underlining added).  In effect, awards form a significant part of the employees' safety net.

13.
The rates of pay prescribed by APS awards have since 1992 been lower than those received by APS employees under certified agreements.  For example, in late 1996 the rate actually paid to a base level tradesperson (a GSO Level 5) was 7.1% (or between $33.70 and $35.70 per week) more than that prescribed by the award.  Today, in the Department of Defence the difference is 13.7% (or between $64.70 and $68.50 per week).  The monetary differences are obviously higher for classifications above the GSO 5.

14.
The greater the gap between the rates and conditions prescribed by, on the one hand, a current agreement and, on the other, the relevant awards and laws, the greater the scope for employees to suffer disadvantage in fresh agency-based negotiations without breaching the NDT.  In the AMWU's experience, this set of circumstances:

SYMBOL 222 \f "Symbol"
tempts a number of agencies to view "efficiency and productivity" largely in terms of labour costs; and consequently

SYMBOL 222 \f "Symbol"
results in some agencies seeking to minimise pay increases and to offset labour costs through e.g. increases in working hours and/or reductions in eligibility for penalty payments and allowances.

15.
The WR Act deems a number of award provisions of previous long-standing to be non-allowable.  Accordingly, APS awards have been the subject of the so-called "award simplification" process since 1997, arising from which a number of their provisions have been deleted, with implications for the NDT.

16.
The WR Act provides for two types of agreements to be made under its Part VIB - Division 2, ignoring greenfields sites.  Agreements may be made between an employer and either:

SYMBOL 222 \f "Symbol"
a union(s) (s170LJ); or

SYMBOL 222 \f "Symbol"
its employees (s170LK).

17.
Either type of agreement must be approved by a "valid majority" of the employees that the agreement will cover.  The more diverse the workforce and working circumstances to be covered, the greater the scope for the interests of particular employment subgroups to become subordinate to the interests of the "valid majority".

18.
The WR Act provides for Australian Workplace Agreements (AWAs) to be made with individual employees.  A certified agreement prevails over an AWA to the extent of any inconsistency if it:

SYMBOL 222 \f "Symbol"
was made first and has not passed its nominal expiry date; and

SYMBOL 222 \f "Symbol"
does not expressly allow a subsequent AWA to prevail over its terms, either in part or in full.

Agency-Based Bargaining : 1997/8

19.
Those views of the AMWU relevant to the inquiry have been shaped by the union's experiences of the first-round of agency-based bargaining under the Howard Government.  The bulk of such bargaining for AMWU members occurred during 1997 and 1998.

20.
That bargaining was (required to be) conducted within the context of the government's first set of "Policy Parameters for Agreement Making in the APS" (the 1997 parameters).  A copy of these parameters is at Attachment A.

21.
The preamble to the 1997 parameters read:


"Agreement making in the Australian Public Service will be subject to the following Policy Parameters and Agency Heads will be responsible to ensure that their agreements are consistent with them.  The Department of Industrial Relations  .......  will play a support role to enable consistency of application to be achieved ....


"Agreements are to:"










(Underlining added).

22.
Parameter 11 provided for coordination arrangements, in which the (then) Department of Industrial Relations (DIR) was to play a leading role, "to support consistency with these Policy Parameters ...., so as to achieve the Government's objectives".

23.
Consistent with DIR's coordination role, the 1997 parameters were supplemented from time to time by Workplace Relations Advices issued by the Department (and its successors).  For example:

SYMBOL 222 \f "Symbol"
Advice Nos. 33/97 and 35/97 were issued on 3rd and 16th June, 1997 respectively; and

SYMBOL 222 \f "Symbol"
Advice No. 1998/4 was issued on 3rd February, 1998.

24.
Advice No. 1998/4 read in part:


"2.
Under the Policy Parameters there are two stages at which Agencies are required to approach the Department of Workplace Relations and Small Business (DWRSB) with regard to their development of Certified Agreements ..............."


"3.
In the light of experience gained in our consideration of a number of agreements against the Policy Parameters, it is timely to identify in a checklist the key issues which may assist Agencies in submitting their agreements and expediting the DWRSB clearance process.  Advice on issues which are peripheral to the Policy Parameters has also been assembled, together with some tips and suggestions to assist agreement making processes.  This information complements the extensive guidance given to Agencies in our Workplace Relations Advice 1997/33 (Workplace Relations and Agreement Making in APS Agencies)."

25.
The following are two examples of the advice given on these "peripheral issues":

SYMBOL 222 \f "Symbol"
"Agreements should not seek to circumvent the APS award simplification process by, for example, simply incorporating all award provisions as at the time of certification."

SYMBOL 222 \f "Symbol"
"Agencies should not provide undertakings to staff/unions (whether in agreements or otherwise) that AWAs will not be used or very limited in their use."

26.
The AMWU experience of agency-based bargaining during 1997/8 was that negotiations were as much or more about these "peripheral issues" as about efficiency or productivity initiatives.  Too often the sticking points in negotiations revolved around an agency's narrow interpretation of, for example:

SYMBOL 222 \f "Symbol"
so-called "freedom of association" issues (arising from parameter 1(a), which required the "fostering (of) more direct relations between employers and employees");

SYMBOL 222 \f "Symbol"
the role of awards (and whether or not those of their provisions under threat from award simplification could be included in agreements);

SYMBOL 222 \f "Symbol"
the need to allow AWAs to be made during the life of certified agreements.

27.
Other sticking points were more fundamental.  They arose from:

SYMBOL 222 \f "Symbol"
attempts to fund pay increases by, for example, reducing penalty rates or expanding spans of ordinary (time) hours, such attempts deriving from parameters 1(a) and 2, read together.  These parameters required "improvements in pay and conditions to be linked to productivity gains" and agreements "to be funded (including any increased employer superannuation liabilities) from within agency appropriations ..................";

SYMBOL 222 \f "Symbol"
attacks on pay increments under the smokescreen of introducing "a rationalised classification structure" and "performance management arrangements", such attacks deriving from parameter 4.

Example One - Department of Defence

28.
The Department of Defence (DoD) has approximately 17,000 civilian employees.  Of these, approximately 1,100 are members of the AMWU.  These members are employed as TOs and GSOs, and are engaged in most of the pursuits identified in paragraph 2 above (excepting production, meteorology, flood warning and biomedicine) plus others.  DoD is the agency of greatest significance to the AMWU.

29.
A draft of the Defence Employees Industrial Agreement 1998 - 99 was agreed in principle between DoD and the relevant unions, including the AMWU, on 9th December, 1997.  That agreement was to be a s170LJ agreement.

30.
That draft addressed a wide range of issues affecting the productivity and performance of DoD.  In particular, its Part 2 was headed "Defence Reform Initiatives" and addressed the Defence Reform Program (DRP).  The text of that Part 2 included the following passages:

SYMBOL 222 \f "Symbol"
"The DRP will redirect resources currently used in administration and support functions to directly support the combat elements of the ADF."

SYMBOL 222 \f "Symbol"
"The DRP represents the most comprehensive program of reforms in the history of the Defence Organisation.  Specifically, it is aimed at achieving a more productive, efficient and flexible environment throughout the Defence Organisation ....."

SYMBOL 222 \f "Symbol"
"This Agreement recognises the contribution that Departmental employees will be making to the comprehensive changes inherent in the DRP as implementation is progressed with particular reference to:

SYMBOL 159 \f "Wingdings"
the demands made of employees as they are required to undertake existing tasks and responsibilities more effectively and efficiently;

SYMBOL 159 \f "Wingdings"
the adjustments employees will need to make in undertaking wider or new tasks;

SYMBOL 159 \f "Wingdings"
the additional responsibilities that many employees will be required to take on as implementation progresses, consistent with classification and Work Level Standards;

SYMBOL 159 \f "Wingdings"
the impact of moves both functionally and geographically within the Defence Organisation;

SYMBOL 159 \f "Wingdings"
the uncertainty surrounding the changes taking place or impending changes; and

SYMBOL 159 \f "Wingdings"
the effect on employees as they move into an environment that is more heavily focused on achieving outcomes and in which individual and collective performance is more rigorously managed and measured and which emphasises the link between employee performance and the corporate goals of the Defence Organisation."

SYMBOL 222 \f "Symbol"
"The parties to this Agreement agree to work cooperatively through the implementation of the DRP.  The parties are committed to the maintenance of open communication and the application of agreed consultation processes."

SYMBOL 222 \f "Symbol"
"The DRP will usher in an extensive range of efficiencies.  These efficiencies will lead to recurring savings of around $900 million per annum.  Such savings will occur as a consequence of reductions in annual costs in administrative and support areas.  The DRP will also achieve one-off savings in excess of $500 million arising primarily from the disposal of Defence facilities and assets."

31.
Part 2 of the proposed agreement also addressed DoD's Commercial Support Program, in part in the following terms:

SYMBOL 222 \f "Symbol"
"The Commercial Support Program (CSP) covers market testing and any other competitive tendering or equivalent processes that may result in the contracting out of a Defence civilian activity."

SYMBOL 222 \f "Symbol"
"The CSP encourages efficiency gains across the full spectrum of Defence's non-core activities.  This enables the redirection of resources from operationally non-critical areas to core operations and higher priority Defence activities, thus making a significant contribution to Defence Force preparedness and capability."

32.
The full text of Part 2 of the proposed agreement appears at Attachment B.  It demonstrates the willingness of the parties to negotiate genuine productivity initiatives.

33.
The draft was negotiated without prejudice to the final position of any of the parties.  For their part, the unions would not be bound if their members rejected the proposed agreement.  Equally, DoD had to have the draft approved by the (then) Department of Workplace Relations (DWR).

34.
In the result:

SYMBOL 222 \f "Symbol"
the unions' members accepted the draft agreement;

SYMBOL 222 \f "Symbol"
DWR rejected the draft and required it to be renegotiated.

35.
DWR challenged the following items (amongst others) in the draft agreement:

SYMBOL 222 \f "Symbol"
the timing of the proposed pay increases, which included an element of retrospectivity;

SYMBOL 222 \f "Symbol"
the protection of conditions then in awards;

SYMBOL 222 \f "Symbol"
the role of unions in representing their members;

SYMBOL 222 \f "Symbol"
a continuation of the current incremental arrangements.

36.
DWR's intervention necessitated DoD and the unions renegotiating the draft agreement.  This involved two full-day meetings in Canberra, a number of teleconferences and the exchange of many facsimilies.

37.
In the result, the following substantive changes were made to the December draft of the agreement:

SYMBOL 222 \f "Symbol"
The operative dates for the three proposed pay increases were each pushed back and, in part compensation for these deferrals, 0.5% was brought forward from the second to the first instalment;

SYMBOL 222 \f "Symbol"
the protection of nominated awards as they applied and operated at the date of certification of the agreement (i.e. prior to award simplification) was removed.  Instead, the agreement had a number of new clauses added to it, to reflect then current award provisions under threat from award simplification;

SYMBOL 222 \f "Symbol"
references to "unions" throughout the draft were often (but not always) replaced by references to "employee representatives"; and

SYMBOL 222 \f "Symbol"
the performance management clause was rewritten to provide for a review of incremental arrangements by the end of 1998.

38.
The AMWU's members, at least, resented the need to renegotiate the agreement, given that the original negotiations had taken six months.  They were particularly annoyed that each of the proposed pay increases was pushed back by between 1SYMBOL 189 \f "Normal Text" and 2SYMBOL 189 \f "Normal Text" months.

39.
The renegotiated agreement was certified by the AIRC on 6th May, 1998, with the AMWU as a party.

Example Two - Department of Foreign Affairs and Trade

40.
The Department of Foreign Affairs and Trade (DFAT) has over 2000 employees, principally diplomatic and administrative personnel.  The Department's diplomatic function is supported by a small technical workforce (of approximately 70 employees) performing electronics and associated engineering.  The majority of technical employees are members of the AMWU.

41.
A s170LK agreement proposed for all of DFAT's employees in late 1997 would have, amongst other things:

SYMBOL 222 \f "Symbol"
displaced previous certified agreements and all relevant awards;

SYMBOL 222 \f "Symbol"
nominally run for approximately 2SYMBOL 189 \f "Normal Text" years;

SYMBOL 222 \f "Symbol"
provided wage increases of only 4SYMBOL 189 \f "Normal Text"% (on top of a one-off payment upon certification of 1SYMBOL 189 \f "Normal Text"%);

SYMBOL 222 \f "Symbol"
provided an additional 2SYMBOL 189 \f "Normal Text"%, in exchange for which meal money would have been lost and overtime rates reduced to:

SYMBOL 45 \f "Symbol"
time and a half on Sundays;

SYMBOL 45 \f "Symbol"
double time on public holidays;

SYMBOL 45 \f "Symbol"
time and a quarter at other times;

SYMBOL 222 \f "Symbol"
increased from half a day to one month the period required to be worked before higher duties allowance became payable;

SYMBOL 222 \f "Symbol"
seen a number of matters then regulated by award or public service determination transferred to a Human Resources Manual, which was to be developed subsequent to certification of the agreement;

SYMBOL 222 \f "Symbol"
replaced a relatively clear classification system and incremental salary rates with a system of performance-based pay.

42.
Considered as a whole, these points represented a substantial threat to the existing terms and conditions of employment of AMWU members, and would have resulted in a net loss of income for a number of members regularly performing overtime, higher duties and/or shiftwork.  In some cases, the annual loss could be counted in thousands of dollars, given that some members work large amounts of overtime (outside normal office hours) when commissioning or maintaining systems in embassies overseas.

43.
Additionally, the proposed agreement provided that AWAs could be made after certification of the agreement and override the terms of that agreement, with no restriction placed on the classifications concerned or nomination of the circumstances which such AWAs would be seeking to accommodate.

44.
The proposed agreement was opposed by the AMWU's membership.  However, it did advantage certain DFAT employees, including the more senior personnel, many of whom were employed above the ``overtime barrier'' (i.e. the salary level beyond which eligibility for the payment of overtime is lost).  A valid majority of the Department's employees voted to accept the proposed agreement, approximately 61% in favour.  In effect, that agreement was to be imposed on the AMWU's members against their wishes.

45.
The agreement was certified over the objections of the AMWU.  The no disadvantage test offered minimal protection, given the global nature of that test and its foundation upon award entitlements rather than the higher rates received under a previous agreement.

46.
In her decision approving certification of the agreement (Print P9212), Commissioner Deegan wrote at pages 9 and 11:


"It is clear that the percentage increases in salaries set out ........ are increases measured against the actual salary rates payable to employees under the previous applicable certified agreement and not percentage increases on the relevant award salary rates.  When measured against award rates, which for the purpose of determining disadvantage the Commission is required to do, the percentage increases are significantly higher."




"In respect of many of the alterations made, both in terms of reductions and benefits, it is not possible to determine the exact impact on each employee.  Some staff will benefit more than others do from the implementation of the Agreement.  Those who access the performance bonuses and advance through salary points as a result of their performance will, of course, gain more from the agreement than others whose performance is not satisfactory.  Employees who have, in the past, had access to higher duties on a regular basis or to large amounts of overtime may not receive as great a benefit from the Agreement as others who have not had the same work pattern.




"Given all these matters and taking full account of everything put to me by the representatives of the CPSU and the AMWU I am satisfied, on balance, that there is no overall reduction in the terms and conditions of employment of the employees as a result of the certification of the Agreement."

47.
The AMWU lodged a notice of appeal against the certification of the agreement.  A settlement subsequently negotiated between DFAT and the union (copy at Attachment C) allowed that notice to be withdrawn without the need for formal hearing.  Amongst other things, the terms of settlement (which were placed upon the files of the AIRC) provided for:

SYMBOL 222 \f "Symbol"
the restitution of award penalties where annual amounts of overtime exceeded a nominated ``trigger point'';

SYMBOL 222 \f "Symbol"
a guarantee not ``to alter the balance of benefits for any particular group of employees nor to reduce the benefits of any particular employee'', at least in relation to short-term missions overseas and shiftwork;

SYMBOL 222 \f "Symbol"
employees to be represented before the AIRC by a ``nominee of their choice'', in the event of a dispute.

48.
The notice of appeal had been lodged with the AIRC on 4th February, 1998.  The settlement terms at Attachment C were documented on 16th April, 1998, only after detailed negotiations.  Those terms were not readily conceded.

Example Three - Bureau of Meteorology

49.
The Bureau of Meteorology (BoM) has approximately 1400 employees.  Of these, approximately 110 are members of the AMWU.  These members are overwhelmingly employed as TOs, and are engaged in functions such as meteorology, hydrology/ flood warning, drafting, communications and mechanical/electronic installation and maintenance.

50.
The general character (but not the detail) of negotiations leading to certification of the Bureau of Meteorology - Certified Agreement 1998 - 1999 were similar to those outlined above under the heading of "Example One - Department of Defence".

51.
Part 2 of the proposed agreement was headed "Specific Productivity and Efficiency Initiatives".  It set out a number of initiatives aimed at having BoM "provide better and more easily accessible core services to the whole Australian community from a constant or reducing annual Budget Appropriation while, at the same time, expanding the range and effectiveness of cost recoverable and commercial services".  The full text of Part 2 of the final agreement appears at Attachment D.  Again, it demonstrates the willingness of the parties to address genuine productivity initiatives.

52.
In September 1998, consistent with parameter 11 of the 1997 parameters, Draft No. 8 of the proposed s.170LJ agreement was referred to the consideration of DWRSB.  That Department required elements of the draft to be renegotiated, with the focus not upon productivity initiatives, but upon issues such as:

SYMBOL 222 \f "Symbol"
the protection of certain conditions then in awards;

SYMBOL 222 \f "Symbol"
the relative roles of unions and employee representatives in representing BoM's employees; and

SYMBOL 222 \f "Symbol"
right of entry provisions.

53.
The renegotiated agreement was certified by the AIRC on 17th November, 1998, with the AMWU as a party.

Example Four - Department of Health and Family Services

54.
The AMWU has approximately 60 members employed within what was formerly the Department of Health and Family Services (DH&FS).  Its members are overwhelmingly employed as TOs.  They are concentrated within:

SYMBOL 222 \f "Symbol"
the Therapeutic Goods Administration Laboratories; and

SYMBOL 222 \f "Symbol"
(the former) Australian Radiation Laboratory (now part of the Australian Radiation  Protection and Nuclear Safety Agency).


(Note:  These sub-agencies now fall within the portfolio of the Department of Health and Aged Care.)

55.
The general character (but not the detail) of the processes surrounding certification of the "People, Leadership and Performance Improvement Agreement" for DH&FS were similar to those outlined above under the heading of "Example Two - Department of Foreign Affairs and Trade".  However, there were two significant differences, viz:

SYMBOL 222 \f "Symbol"
the valid majority of employees supporting certification of the agreement was only 51.2%;

SYMBOL 222 \f "Symbol"
the AMWU and Department could not resolve their differences after certification and the matter did proceed (unsuccessfully) to appeal (see Print Q4886).

56.
Amongst other things, the agreement:

SYMBOL 222 \f "Symbol"
reduced eligibility for higher duties allowance, overtime payments and meal allowances;

SYMBOL 222 \f "Symbol"
removed payment for travelling time;

SYMBOL 222 \f "Symbol"
increased the span of ordinary time hours;

SYMBOL 222 \f "Symbol"
decreased overtime penalties;

SYMBOL 222 \f "Symbol"
replaced incremental advancement with a system of performance based assessment; and

SYMBOL 222 \f "Symbol"
displaced all relevant awards.

57.
The agreement was certified as a s170LK agreement on 8th April, 1998.  Commissioner Deegan's reasons for decision were published on 30th April, 1998 (Print Q0321).  Those reasons were generally consistent with those cited at paragraph 46 above.

Agency-Based Bargaining : 1999 and Beyond

58.
The 1997 parameters were replaced on 17th May, 1999.  A copy of the new parameters (the 1999 parameters) appear at pages 35 and 36 of Attachment E.

59.
In all relevant respects, the 1999 parameters carry forward those features of the 1997 parameters addressed in paragraphs 21, 22, 26 and 27 above (albeit sometimes in different words and with some repositioning).  In addition, they now explicitly require agencies to manage "relations with their employees consistent with the Workplace Relations Act 1996".

60.
On 1st July, 1999 the (now) Department of Employment, Workplace Relations and Small Business (DEWRSB) issued its Workplace Relations Advice No. 1999/12 - Supporting Guidance for the Policy Parameters for Agreement Making in the APS (May 1999) [the 1999 supporting guidance].  A copy of that supporting guidance appears at Attachment E.

61.
The 1999 supporting guidance provides minimal commentary on efficiency and productivity considerations (see its page 15 and the first line of page 16).  It provides more extensive commentary on issues which might have been characterised as "peripheral" in the Department's Workplace Relations Advice 1998/4 (see paragraphs 24, 25 and 26 above).  For example, three pages are devoted to "Freedom of Association and Right of Entry" (see pages 6 to 9 of the 1999 supporting guidance).

62.
Agency-based bargaining under the 1999 parameters will be conducted against a background in which:

SYMBOL 222 \f "Symbol"
the first round of award simplification has been all-but completed; and

SYMBOL 222 \f "Symbol"
award rates of pay will have been converted from paid rates to lower minimum rates.


The effect of these two points in combination is that the safety net for the purposes of the NDT will have been lowered significantly, allowing still further pressure to be placed upon employees' rates of pay and conditions of employment.  

63.
In addition, it is likely that award entitlements to pay increments will, in most cases, be lost.

64.
The conversion of the rates prescribed by APS awards to minimum rates and the likely loss of incremental payments arise from a decision by a full bench of the AIRC made on 20th October, 1998 (Print No. Q7661).

65.
If the minimum rates proposed for the APS award were fully effective today and increments were not available under that award, the rates currently paid to a base level tradesperson in the Department of Defence could fall by up to 18.4% or $104.60 per week and (all other things being equal) still meet the terms of the NDT.  For a TO Level 3 the decrease could be up to 26.1% or $215.10 per week.  (It is emphasised that this will be the ultimate effect.  Pending its achievement:

SYMBOL 222 \f "Symbol"
award rates of pay will be expressed in three parts, viz minimum rates, former paid rates components and total rates;

SYMBOL 222 \f "Symbol"
safety net adjustments will apply to the minimum rates only (and be deducted from the former paid rates components); and

SYMBOL 222 \f "Symbol"
the total award rates will not increase until the former paid rates components have been fully absorbed.)

66.
Finally, a second wave of industrial legislation may have been enacted, by which, amongst other things, it is proposed to:

SYMBOL 222 \f "Symbol"
require a further round of award simplification;

SYMBOL 222 \f "Symbol"
liberalise the conditions under which AWAs can be offered and approved.

Commentary Relevant to the Inquiry's Second Term of Reference

67.
It is axiomatic that governments seek to apply their industrial relations policies to their own workforces.  In this respect, it is noteworthy that the second paragraph of the 1999 supporting guidance begins:




"To support its micro-economic reform agenda, the Government expects its workplace relations policies to be applied in its own area of employment."

68.
In his address to the Young Liberal Movement on 8th January, 1996 the (then) Opposition Leader, John Howard, said:




"The most important industrial relations reform needed in Australia is one which will allow employers and employees to enter into direct arrangements with each other regarding pay and working conditions."










(Underlining added)

69.
Against the background of paragraphs 67 and 68 above, it is significant that:

SYMBOL 222 \f "Symbol"
the first of the 1997 parameters stated the aim of "fostering more direct relations between employers and employees"; and

SYMBOL 222 \f "Symbol"
a comparable point maintained prime position in the 1999 parameters.

70.
It could have been anticipated, then, that freedom of association issues would have assumed some prominence in agency-based negotiations.  That they frequently did so to the extent that genuine productivity initiatives became secondary is perhaps a surprise.  Too often agencies have been pre-occupied with considerations such as:

SYMBOL 222 \f "Symbol"
whether they should negotiate with unions or exclusively with employees; and

SYMBOL 222 \f "Symbol"
the role of AWAs in relation to their workforces.

71.
Elsewhere the 1997 and 1999 parameters together with the Workplace Relations Advices which have supported them reveal a greater concern for the government's industrial relations objectives than the efficiency, productivity and independence of the APS.  Examples are addressed below in paragraphs 72 to 81 inclusive.

72.
The 1999 supporting guidance contains the following paragraph (at page 7), under the sub-heading of "Freedom of Association":




"Agencies should note that, although the award simplification process has been substantially completed in the APS, the APS Award contains provisions which are inconsistent with the Government's workplace relations policy.  To ensure consistency with the Government's freedom of association policy, where agreements will operate in conjunction with the APS Award, agencies should displace subclauses 30.1.7 (Averaged shift penalties) and 30.3 (Twelve hour shifts) of the APS Award.  These clauses provide for notification and representation to unions.  If needed, these provisions may be incorporated into agreements, appropriately reworded to meet the Government's policy on choice of representation."

73.
Copies of subclauses 30.1.7 and 30.3 of the award appear at Attachment F.

74.
The government and unions argued competing positions on (what are now) subclauses 30.1.7 and 30.3 of the award before Commissioner Larkin of the AIRC.  In her decision (Print Q4209), the Commissioner summarised the parties' respective positions.

75.
On the first of the two provisions she concluded (at page 50):



"The introduction of an averaging system is not a simple operation for the average person to comprehend.  This provision is not as straightforward as flextime, RDOs (rostered day offs) or make up time, etc.  I would, therefore, adopt the joint unions' position on the safeguard aspect of the provision."

76.
On the second of the provisions she concluded (at page 53):



"..... it is my view that the introduction of a 12 hour shift, which in some agencies may involve continuous, rotating shift arrangements, requires a higher level of safeguards than advocated by DWRSB.



"On this particular clause I will adopt the joint unions' proposal ....."

77.
The AMWU would characterise the safeguards to which the Commissioner referred in her decision as the right for employees to obtain independent advice and representation on provisions of considerable industrial sensitivity.  It is unable to reconcile attempts to overturn the effect of the Commissioner's decision against legitimate considerations of efficiency or productivity.

78.
The 1999 supporting guidance contains the following paragraph (at page 10), under the sub-heading of "Facilitating Access to AWAs":



`"While agencies will negotiate CAs (certified agreements) to cover many of their staff, they will need to make explicit provision within the terms of the CA to enable them to subsequently offer AWAs to employees.  Such provision should enable a subsequent AWA to operate to the exclusion of the CA.  Agencies should not make commitments in their CA, which raise the threshold of future AWA terms and conditions above the No-Disadvantage Test in the WR Act - for example, by stating that the CA will provide the basis for terms and conditions in AWAs."



"...... agencies should consider extending the use of AWAs to staff below the SES (Senior Executive Service) ......"











(Underlining added)

79.
It is the AMWU's experience that:

SYMBOL 222 \f "Symbol"
DEWRSB demands that AWAs be available to all employees within the coverage of an agency agreement, from the mostly highly-paid to the most lowly;

SYMBOL 222 \f "Symbol"
a number of agencies, particularly those with thousands of employees, do not wish to offer AWAs to other than targeted employees, such employees generally occupying senior positions or having specialist skills which are in heavy demand.


Again, the AMWU cannot reconcile DEWRSB's position on AWAs and the vigour with which it promotes that position with considerations of efficiency or productivity.

80.
The 1999 supporting guidance addresses the NDT at page 16, in part in the following terms:



"The NDT established under the WR Act applies to both AWAs and CAs.



"This means that agreements must not result in a reduction in employees' overall terms and conditions of employment when compared with the relevant award and any relevant laws.  This comprehends not only current award provisions but also various legislated provisions - including determinations and terms and conditions created under enabling legislation and subordinate instruments.  The NDT is a 'global' test of the overall outcome, not a 'line-by-line' comparison with previous provisions.



"Following the award simplification process, agencies have more flexibility to revise their terms and conditions of employment consistent with the NDT.  For example, RRR retention periods under the former APS General Employment Conditions Award 1985 (sic) have not been included in the APS Award.



"To maximise the potential advantages which agreement making arrangements offer to agencies, it is important to understand how agreements reached under the WR Act can affect, or be affected by, ...... (various industrial) instruments ......"











(Underlining added)

81.
It is the AMWU's strong view that such advice encourages agencies to view productivity and efficiency in terms of labour costs rather than a broader, more positive agenda.  The union is fortified in this view by:

SYMBOL 222 \f "Symbol"
its reading of the words underlined in the quote at paragraph 78 above, which the union interprets as an attempt to ensure that the NDT is founded upon the lowest possible safety net; and

SYMBOL 222 \f "Symbol"
its direct experience of bargaining with a number of agencies.

82. 
The AMWU would characterise those agencies with which it has bargained since 1997 under either of two headings, viz:

SYMBOL 222 \f "Symbol"
those whose focus has been predominantly upon employees' conditions of employment, the modes of regulating such conditions and employees' rights to so-called third party representation.  Such agencies have commonly sought to reduce conditions of employment and other entitlements;

SYMBOL 222 \f "Symbol"
those which have generally maintained standards of employment (whilst being alert to improvements in the administration associated with such standards) and concentrated instead upon broader issues arising from their portfolio responsibilities.  DoD and BoM are two examples (see respectively paragraphs 28-39 inclusive and 49-53 inclusive above).

83. 
The 1997 and 1999 parameters and the Workplace Relations Advices which have supported them provide greater encouragement to the first type of agency than to the second.

84.
Such encouragement does not promote efficiency and productivity within the APS generally.

85.
Indeed, it is arguable that attempts to increase productivity through reductions in labour costs can be counter-productive.  Paragraph 7 above noted that the relative importance of TOs and GSOs within the APS has declined markedly throughout the 1990s.  That decline has been attributable to the diminishing significance of engineering and scientific functions within the Service.  It has often been accompanied by commercialisation, privatisation, competitive tendering and/or contracting out.  These changes have engendered feelings of insecurity amongst employees remaining within the affected agencies.

86.
To compound these developments with attacks on conditions of employment and the rights of employees to informed and independent representation has left many employees feeling resentful, an emotion not conducive to high performance.

87.
The AMWU, with the support of its affected members, has declined to be bound by a number of agreements in which conditions of employment and other entitlements have been attacked.  The agreements for DFAT and DH&FS are two examples (see respectively paragraphs 40-48 inclusive and 54-57 inclusive above).  Others include the:

SYMBOL 222 \f "Symbol"
Australian Geological Survey Organisation Certified Agreement 1998-2000; and

SYMBOL 222 \f "Symbol"
Australian Government Analytical Laboratories Certified Agreement 1998-2000.

88.
The AMWU does not believe that agency-based bargaining since 1997 has contributed to the development of a more independent APS.  The control exerted over agencies in the bargaining process by the 1997 and 1999 policy parameters, as enforced by DEWRSB (and its predecessors), has been antithetical to such development.  In effect, the APS is being used as a proving ground for the government's industrial relations policies.

Performance Pay : The Current Context

89. 
As with agency-based bargaining, the latest developments on performance pay in the APS cannot be considered in isolation from the Workplace Relations Act and the policy parameters.

90. 
At their parameter 4(b), the 1997 parameters required agencies to establish "effective performance management arrangements ..... to guide salary movement through the classification pay ranges" of "a rationalised classification structure, as authorised under the Public Service Act 1922".

91. 
In July 1997, DIR issued a Workplace Relations Handbook for the APS entitled "Remuneration Design and Management" (the handbook), which had been prepared for the Department "by a leading Australian remuneration consultancy firm".

92.
The handbook made clear the relationship between classification reform, performance management arrangements, the government's industrial relations objectives generally and the policy parameters specifically.  Its sections 1.2 and 1.3 read in part (at pages 14 and 15):



"The Workplace Relations Act 1996 introduced important changes to Australia's industrial relations system   ................  The new framework emphasises more direct relationships between employers and employees in determining wages and employment conditions at enterprise and workplace levels."



"The Government believes the APS should align its industrial and employment arrangements more closely with those applying in the general community.  The Government's agenda for the APS embodies this principle ......."



"By emphasising workplace relations at an agency level, remuneration outcomes through agreements will be linked to achieved improvements in productivity."



"The Government's Policy Parameters for agreement making require APS agencies to introduce a new classification structure which is linked to Service-wide benchmarks but with flexibility at the agency level ................ Introducing the new structure will be contingent on developing remuneration strategies which are underpinned by effective performance management arrangements to guide movement through pay ranges."











(Underlining added.)

93.
In the executive summary of the handbook, the following points (amongst others) were made at pages 5 and 6 under the heading of "Some Recurring Themes":

SYMBOL 222 \f "Symbol"
"Reward strategies and systems reinforce and support change, they do not lead it.  When organisations change, the first priority is to ensure that the new structures, work systems and processes are settled before links to remuneration changes are made."

SYMBOL 222 \f "Symbol"
"Reward systems are only effective in focusing and influencing behaviour if employees understand how their remuneration is determined.  A program of communication to explain how pay and other rewards are determined and distributed is a key aspect of securing a worthwhile return on remuneration expenditure."











(Underlining added.)

94.
On 20th January, 1998, DWRSB issued its Workplace Relations Advice 1998/2, headed "New APS Classification Structure".  A copy appears at Attachment G.  It advised (at its paragraph 10) that the "instrument authorising the new classification structure (under section 28 of the PS Act) was signed on 9 October 1997".

95.
Paragraphs 15 - 20 inclusive of the advice appeared under the heading of "Remuneration".  They read in part:


"16.
No increments are specified in the new APS structure ....."


"18.
The basis for movement through any salary range applying to each classification level should be addressed in each agency's remuneration policy.  Remuneration should support corporate objectives .....  There is no prescription that existing arrangements (e.g. pay advancement linked to attendance, diligence and efficiency; higher duties allowances; the number or value of paypoints; one in two rules etc.) need to be maintained, and agencies are encouraged to review all these events in developing their approach to implementing the new structure."


"20.
It is expected that applications will be made to vary APS award provisions to reflect the new APS structure in a minimum rates award in due course ......"

96.
The amendment of the Public Service Act to remove increments, the simplification of APS awards (see in particular paragraphs 62 - 65 inclusive above) and the requirement for agencies to introduce performance management arrangements are mutually-reinforcing.  Taken together, they constitute a concerted attack on the incremental pay system.

97.
Performance pay is one possible expression of "performance management arrangements".

Performance Pay Prior to 1997

98.
Performance-based pay in the APS was the subject of inquiry by the Senate Standing Committee on Finance and Public Administration in 1993.

99.
The committee set out its conclusions and recommendations in Chapter 7 of its report, which it issued in December 1993.  In part, the committee wrote:


"7.1 
...... The APS performance pay system rests on assumptions about motivation and the nature of work in organisations which are not valid or appropriate for much of the APS.  It is very difficult to measure the contributions of individuals to organisational goals, to account for the effects of influences outside individual control and to develop agreements between supervisors and those they supervise which are acceptable to both sides.  The scheme implemented in the APS required a degree of precision in all these respects which was not realistically attainable in many public sector agencies in either the short or the long term.  In the absence of that precision, the motivational effects sought from performance pay could not be obtained and the scheme could not meet its main objectives of improving the performance of individuals and directing it more closely to organisational ends.  Other objectives of the scheme, such as rewarding high performers and signalling to low performers the need for improvement, could not be met for the same reason.


"7.2
As well as being unlikely to achieve its stated objectives, the performance pay scheme carried with it several significant disadvantages.  The greatest of these were the various inequities in the system.  It created unfair differentials in the treatment of public servants in different employment classifications, in different work units within departments and agencies, and in different agencies."


"7.4
The APS performance pay scheme was widely seen as divisive and destructive of team effort ......  The actual or perceived divisiveness of performance pay systems of the type adopted in the APS was the main reason that they have been rejected by the proponents of major strands of modern management theory."


"7.9
The system was also designed so as to rely on highly subjective judgements which were devolved to an extraordinary degree."


"7.11
The implementation of performance pay was also flawed.  Development of appraisal systems took place in most agencies in the few months immediately before the introduction of performance pay.  Appraisal and pay were then implemented very hastily in many departments and agencies, sometimes with inadequate training.  This haste was the subject of widespread criticism, some of it forceful, in the evidence collected by the Committee.  It contributed to many of the implementation problems that occurred."


"7.13  (There) is (a) widespread lack of acceptance of the scheme as implemented.  The Committee concluded that the scheme had failed to win sufficient support at management or staff level to permit its survival.  The extent to which the official submissions of departments and agencies were critical of the policy aspects of performance pay .... was unprecedented in the Committee's experience.  The evidence from individuals and unions was almost entirely hostile to the scheme ...."

100.
Amongst other things, the committee recommended:

SYMBOL 222 \f "Symbol"
abandonment of the then current performance pay system;

SYMBOL 222 \f "Symbol"
the continuation and extension of performance appraisal; and

SYMBOL 222 \f "Symbol"
the development of proposals by a task force with representation from both coordinating and line agencies to replace the then current performance pay system. 

The AMWU's Recent Experience

101.
To date, the AMWU has not had experience of any mature performance pay arrangements developed under an agency agreement which:

SYMBOL 222 \f "Symbol"
binds the union; and

SYMBOL 222 \f "Symbol"
has been developed consistent with the policy parameters and supporting documentation.


However, the early trends towards such development are not auspicious.

102.
DoD provides the principal example.

103.
Clause 31 of the Defence Employees Industrial Agreement 1998-99 (the DEIA) required development of a comprehensive performance management system for all Departmental employees within the agreement's coverage.  A key feature of the new system was to be "some linkage between the achievement of a predetermined level of performance and remuneration".  

104.
The focus of Clause 31 was upon advancement within a salary range.  No mention was made of the system having application to promotion.  Nor was mention made of the possibility of salary regression.

105.
The clause provided that employees and their representatives were to be involved "in jointly developing this (performance management) system".  Such involvement was essential, in the AMWU's view, given the failures of the previous performance-based pay system in DoD.  That system suffered many of the flaws identified by the Senate Committee in 1993, as cited in paragraph 99 above.  In particular, members of the AMWU had objected to that system's reliance on the subjectivity of the supervisors making the assessments.

106.
Clause 31 of the DEIA was linked to clauses 29 and 38 of the agreement.  The three clauses are copies in full at Attachment H.

107.
There have been two attempts to date to give effect to clause 31 of the DEIA, viz:

SYMBOL 222 \f "Symbol"
one for the Department as a whole, called the Civilian Performance Management System; and

SYMBOL 222 \f "Symbol"
one for the Defence Science and Technology Organisation (DSTO - a sub-agency of the Department proper), called the Performance Enhancement Scheme (PES).

108.
In relation to both attempts, Departmental management, on the one hand, and the AMWU and its members, on the other, have been unable to reach agreement.  Points in contention have been:

SYMBOL 222 \f "Symbol"
attempts by management to make it mandatory that documented performance assessments be available to selection panels considering applications for promotion;

SYMBOL 222 \f "Symbol"
the need to provide some means of redress to any employee who believes s/he has been prejudiced by an unreasonable assessment;

SYMBOL 222 \f "Symbol"
attempts by management to introduce the possibility of salary regression under the PES.

109.
It is of note that the PES was foreshadowed for introduction concurrent with a new, unified classification structure within DSTO.

110.
The AMWU is sceptical of the ability of performance pay to promote agency performance, accountability and transparency, given its experience of the discredited experiment with such pay in the 1990s (see paragraphs 98 - 100 inclusive above).  The union's recent experiences, although not extensive, do not inspire confidence that:

SYMBOL 222 \f "Symbol"
the lessons of that experiment have been learnt;

SYMBOL 222 \f "Symbol"
DIR's advice as cited in paragraph 93 above is being heeded.

Recommendations

111.
For agency-based bargaining to make a greater contribution than at present to the development of a more efficient, productive and independent APS, the policy parameters (and the issues given emphasis in their enforcement) need to be revisited.  A better balance needs to be struck between:

SYMBOL 222 \f "Symbol"
positive reform, the objectives of the government and the interests of employees;

SYMBOL 222 \f "Symbol"
central regulation and agency discretion (subject to facilitating inter-agency mobility within a career Service).

112.
These two points could be given expression in many different ways.  The AMWU suggests the following:

SYMBOL 222 \f "Symbol"
the safety net for the purposes of the NDT should be the previous certified agreement and relevant award(s), read together;

SYMBOL 222 \f "Symbol"
the NDT should not be allowed to be "averaged" over an entire workforce, such that the "valid majority" can override the interests of a minority (and lead to a financial penalty being suffered by that minority);

SYMBOL 222 \f "Symbol"
reductions in conditions of employment should be proscribed (although the repackaging of conditions in the interests of administrative efficiency should be allowed);

SYMBOL 222 \f "Symbol"
sufficient funding should be provided within budget appropriations to maintain wages in real terms;

SYMBOL 222 \f "Symbol"
the financial benefits of those increases in productivity attributable to agency-based bargaining should be shared with employees through improved wages and/or conditions of employment;

SYMBOL 222 \f "Symbol"
staffing reductions to fund future pay increases should not be allowable , provided that staffing reductions which derive from policy decisions made by government (separate from agency-based bargaining and which are subject to parliamentary processes) should be capable of recognition within agency-based agreements;

SYMBOL 222 \f "Symbol"
where employee(s) wish to be represented by a union, that wish should be accommodated;

SYMBOL 222 \f "Symbol"
agencies should be allowed greater discretion in determining whether or not AWAs suit their circumstances, and if so to specify within their certified agreements the classifications, levels and functions that such AWAs would seek to address;

SYMBOL 222 \f "Symbol"
agencies should be allowed greater discretion in determining the relationship between their certified agreements and relevant award(s) (including the extent to which they wish to protect provisions lost from awards through "simplification").

113.
Performance appraisal should be regarded as an initiative which can be introduced independently of performance pay (but not vice versa).

SYMBOL 46 \f "Symbol"
Where performance pay is to be introduced:

SYMBOL 222 \f "Symbol"
it should be supported by performance appraisal and feedback arrangements which have the confidence of employees;

SYMBOL 222 \f "Symbol"
it should be a source of additional revenue, rather than an alternative source of revenue;

SYMBOL 222 \f "Symbol"
salary regression should be proscribed.


