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REVIEW OF APS EMPLOYMENT MATTERS

SES ASPECTS
This submission is to offer some comments on part 1 of the terms of reference for this inquiry, concerning the Senior Executive Service.  Although changes in the SES are only one part of the terms of reference, the future of employment conditions for the SES is particularly important as these conditions can influence the behaviour, integrity and independence of the SES, both in a collective sense and individually.  In my comments I have focused on the SES in the main and not specifically on the employment conditions for CEOs.

I put forward these comments on the basis of my experience as––

· An SES officer in the APS from 1970-1990

· Public Service Commissioner from 1990-1995

· Adviser to the Government of Thailand on introducing the SES concept in Thailand (1999), 

and from my interest in the future of the SES as––

· Adjunct Professor in Public Sector Management at the University of Canberra.

The effectiveness of the SES is of considerable importance to the maintenance of good governance in Australia and is critical to the future performance of the Australian Public Service.

The main issue I want to raise is the need for a more coherent and transparent HRM framework for the SES in the future.  In this context, a major concern is the challenge of balancing flexibility in employment conditions with the need to maintain and encourage impartial professionalism and integrity in the senior levels of the Public Service – which the Australian community obviously values.

Employment conditions are of fundamental importance in setting the overall framework for the SES.  The balance between tenure and flexibility in employment is one of the key considerations affecting the future independence and integrity of the SES.  Recent and prospective developments suggest an employment framework under which the concepts of tenure and a career-based Senior Executive Service could largely disappear. This is not something to pass over lightly, as tenure considerations bear directly on politicisation issues and the stability of the APS over time.  These considerations are also relevant to protection of the public interest through continuity in knowledge and through effective administration of the large body of legislation which exists at any given time.

The ultimate in flexibility would be achieved by having a totally temporary executive workforce, comparable with mercenary soldiers in the military sphere. However, given the nature of the tasks carried out by the Public Service and the need for integrity and continuity, it is doubtful that the community would regard the extreme mercenary model as acceptable. 

But clearly a new balance is needed in today’s circumstances.  Where then is the balancing point to be found?

I believe it will not be found in a single fixed model for the SES, which might be in favour at a given time, but in gradual change introduced sensibly in the context of innovation, while retaining a commitment to fundamental values.  I do not suggest that recent changes towards greater flexibility are without merit but rather that a more considered approach to changes in tenure in the higher levels of the Public Service is warranted.  Practice in employment conditions may vary over time but basic principles, which have served us well over time, should not be dismissed without careful consideration.

In my view, a Public Service with a strong core of professional senior executive employees, with a thorough understanding of public service values and continuity of knowledge and experience in key functional areas, will best serve the national interest.

In this context, there are some potential tensions between the Values now espoused in the APS Regulations and some of the SES employment conditions now being applied. For example, the key Value of an “apolitical” APS has to be read against the emerging changes in practice which would appear to permit abrupt termination of an SES official’s employment by an Agency Head.  An unqualified termination arrangement like this would carry substantial risks of allowing intimidation, causing reticence in putting forward frank advice and promoting excessive “responsiveness”, which might be characterised in some circumstances as “politicisation”.

Additional pressures may arise because – as is now abundantly clear – Secretaries can be terminated at any time (by the Prime Minister).  These tensions warrant careful consideration if the SES’s contribution to good governance is to be maintained and developed further.

These issues of tenure and termination are key elements of employment conditions for the SES and are therefore particularly important for the way in which the SES performs in the future.  It would be unfortunate –and damaging to the ethos of the APS –if SES employees were exposed to the risk of abrupt employment termination without reference to considerations of performance, misconduct, or major functional restructuring which eliminates specific executive tasks.  It would also be unfortunate if displaced SES officers who do not wish to take redundancy were not given a reasonable opportunity (defined by time) to find another position in the APS.

These issues, which are also important in the context of current proposals to revise the Public Service Act, are discussed in more detail in the attached paper. 
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Comments on SES employment issues

by Mr. Denis Ives AO, former Public Service Commissioner

The SES in the Australian Public Service

The SES is a fundamental part of the APS structure.  It represents a specifically created Service within the broader Public Service.  It has to be seen as having a Service-wide character, rather than just representing a higher job classification level in individual departments.

More specifically it can be defined as the small executive management group that is intermediary between the higher reaches of executive government and the bulk of the APS which carries out the detailed work of government.  In this sense it is a key conduit for effective government.  It is key in the sense of being responsible for communicating plans, intentions and decisions downwards, managing the implementation of approved programs, and in providing advice and feedback upwards on the formulation and delivery of government programs.

The SES is important in an employment context in that a somewhat different HRM framework has applied to it for some time, particularly in regard to termination and tenure, and this has had important consequences.  In the past this framework was based on the PS Act 1922 and Award provisions, necessarily involving centrally endorsed standards and practices in selection, promotion and career development, as well as centrally managed termination procedures.

This has now changed and the SES is being affected significantly by the flexibilities available under the Workplace Relations Act.  A new HRM framework is emerging by default. It is not clearly defined however, except perhaps in the sense of making tenure less secure and offering some degree of salary increase, the dimensions of which are variable and unclear across the Service.

Proposals to revise the PS Act 1922 imply a need to consider these matters in some detail, as many of the issues raised below would be seen more acutely in the future if the proposed legislative changes proceed.

The relevance and form of the various instruments governing employment of SES

Employment conditions for the SES are subject to important new linkages with the Workplace Relations Act.  Under this Act, Awards have become subordinate to negotiated AWAs (and Certified Agreements).  Increasingly, new emphasis is being placed on AWAs in relation to SES employment conditions.  Under the Workplace Relations Act an AWA prevails over an Award to the extent of any inconsistency.

The manner in which AWAs are used in particular Departments is a matter for executive management (finally the Secretary) to determine. Secretaries have indicated that they want SES employees to be covered by AWAs and this is now the usual practice.

The details of (individual) AWAs are not on the public record.  Little is known about the detailed arrangements embodied in them and whether they are as equitable in application as was intended when they were initially legislated.  There is also a question whether the substance or detail of AWAs could conflict with the general spirit or specific provisions of the existing PS Act pertaining to the SES.

There has been no evaluation of these aspects and this inquiry may provide an opportunity to review and assess what is happening in practice.

Merit

Selection on the basis of open competition and merit remains of importance.  It has worked well over the last 15 years or so to improve the quality, competitiveness and performance of the SES.

Merit is referred to in the APS Values and is to be promoted by Agency Heads who have to support the Values.  One must hope that this focus on merit as a key value is maintained and applied positively in the future in regard to the SES.  It would be unfortunate if the greater scope for flexibility that is now emerging resulted in a swing to “patronage or favouritism”.  Overall this would have to be regarded as a significant risk in the emerging employment framework, with the reduced involvement of the PSMPC in vetting selection and promotion outcomes.

General tenure issues

This is one of the vexed issues concerning employment conditions in the APS generally.  It is one of the key areas in the debate about “flexibility” and rightly so, as it deals with one of the most fundamental issues.

Is it possible for a non-tenured workforce to learn and apply the principles and values that the community expects?  Or is such a commitment only possible based on the certainty of tenured employment? Is a mixed or hybrid model of tenured and non-tenured employment workable?

Experience suggests that a non-tenured concept will introduce more risk into the equation but this is the price to be paid for greater flexibility. At the same time, non-permanent employment may allow access to a different, broader class of applicants (e.g. people interested in taking on short-term employment without tenure) and may reduce costs for certain types of projects and activities. 

There are some obvious circumstances where non-permanent employment would appear to be warranted, such as new short term or limited term projects.  This may well be one of those areas where change could be warranted.

Tenure in the SES
These broad considerations apply also to tenure in the SES.  I believe that a more flexible mixed model is desirable for the SES but I do not favour a movement to place all SES under contract (or equivalent in terms of insecurity of tenure).  I believe a comprehensive move along this path would undermine the professional ethos of the SES and create an undesirable “mercenary” ideology at the top of the Public Service.

One fundamental question with the contract model is how to maintain a consistent professional ethos and establish an executive pool for succession planning at the top levels.

Secretaries are already employed on a fixed term appointment/“contract basis” and some disadvantages are evident in terms of loss of continuity and certainty. There have been gains claimed in terms of accountability of Secretaries and it is arguable that chief executives should be more at risk. However, there is plenty of scope already to deal with accountability issues in the SES without moving to similar contract-type employment across the SES.

There is a need to ensure that poor performers can be dealt with effectively.  This is a problem that has led to many frustrations in the past.  Loss of employment has to be the ultimate sanction for poor performance.  The existing SES provisions (in the PS Act 1922) which bear on the termination of poor performers have deficiencies and are overdue for amendment.

There may well be scope for modified employment models for the SES which generally support ongoing tenure but emphasize performance.  The approach adopted for tenure at the higher executive level in the UK in recent times may be worth examining.

There are also cases where SES officers become displaced because of functional changes and reorganisations.  Experienced and valuable officers may be involved.  Should this mean loss of employment or should redeployment be pursued through active measures?  Should there be a time limit on such efforts?

Redundancy, redeployment and retrenchment
As observed above, the existing SES provisions on notice and termination in the Act have deficiencies and are overdue for review and amendment.

I also support the value of a redeployment arrangement to allow some prospect of SES staff moves across the Service at times of retrenchment.  Section 27 of the existing PS Act allows the Commissioner to move an excess employee to another agency, without anyone’s consent – a useful reserve power to have but one that is difficult to use in practice if the move is opposed. There is also a provision for voluntary moves (Section 26).

One possible option to modify SES tenure would be to allow displaced officers to seek a new appointment for a given period of time after formal notification of displacement, while remaining on full pay at the expense of the home department.  If a new appointment were found, this would be beneficial in that (possibly substantial) investment in the career development of the SES employee would not have been lost to the APS and personal career disruption would have been avoided.  If another position could not be found in the time specified, separation would then proceed with appropriate compensation.  A model along these lines might represent an appropriate balance of interest between employer and the SES employee.

Remuneration

The growing disparity between CEO and SES salaries probably needs to be addressed by means of a formal review which can take into account differential responsibilities and tenure considerations.  To some extent, the new AWA model may have already produced a range of SES salary increases.  Some SES salaries have reportedly improved considerably through the AWA process but details are not available.

Career Development

Given earlier comments, I support an active and centrally managed program of SES career development in the interests of Service-wide gains in efficiency and effectiveness.  Such an activity needs to be linked with SES mobility across the APS.

The recently released leadership capabilities (PSMPC) provide a sound basis for further career development activities on a Service-wide basis.

Mobility

Mobility of the SES is important in building up management expertise, developing a whole of government perspective in senior managers and in building up competition for higher level positions (succession planning).

Discipline, ethics and conduct
The SES should be expected to show strong leadership in this area and failure to do so should be treated as unsatisfactory performance.  The code of conduct, with the APS Values, now indicates what is required.
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